
                       

 

September 14, 2021 
 
Fresno City Council 
City of Fresno 
2600 Fresno Street, Room 2097 
Fresno, CA 93721 
Sent via email 
  
RE:  Agenda Item 2-C - General Plan Final Programmatic Environmental Impact Report  
 (SCH # 2019050005) 
 
Dear Councilmembers: 
 
 We submit this letter on behalf of South Fresno Community Alliance in response to Plan 
Amendment Application No. P19-04226 and Final Programmatic Environmental Impact Report 
for the City of Fresno General Plan, (“FPEIR”), including the Draft PEIR, SCH # 201905005, 
Response to Comments Document, Recirculated Draft PEIR (“RPEIR”) and Response to 
Comments Document, and the Greenhouse Gas Reduction Plan (“GGRP”) set forth in FPEIR 
Appendix G, for the City of Fresno’s General Plan. This letter follows letters that we previously 
submitted on May 10 and August 3, 2021, comments submitted by Shute, Mihaly and 
Weinberger, LLP (“SMW”) on behalf of Leadership Counsel for Justice and Accountability 
(“Leadership Counsel” or “LC”) on August 19, 2020 (“SMW August 2020 comments”), and 
comments submitted by Leadership Counsel on May 5, 2020 (“LC May 2020 comments”).  See 
Attachment 1, LC & GG August 3, 2021 Comments; Attachment 2, LC & GG May 20, 2021 
Comments; Attachment 3, SMW August 19, 2020 Comments; Attachment 4, LC May 5, 2020 
Comments; Fresno General Plan Response to Comments Document, SCH 2019050005, July 
2020 (“Response to Comments”) at Comment Letter C-3; C-69 to C-123.  These letters raised 
serious concerns about the inadequacies of the Draft PEIR, Recirculated Draft PEIR, and the 
FPEIR and the impacts of those inadequacies on vulnerable populations and neighborhoods in 
and around the City of Fresno. 

Despite our efforts to inform the City of the FPEIR’s deficiencies, the FPEIR contains no 
revisions to address the RPEIR and DPEIR’s deficiencies or those of the GGRP. The FPEIR also 
fails to address comments by other  key community and agency stakeholders, including but not 
limited to the community-based organizations Central Valley Air Quality Coalition, Fresno 
Building Healthy Communities, and Friends of Calwa as well as the California Department of 
Transportation, the San Joaquin Valley Air Pollution Control District, and Fresno Irrigation 
District. The Recirculated DPEIR only contained minor revisions which failed to correct the 
DPEIR’s deficiencies, including the DPEIR’s illegal truncated description of the Project, its 
inadequate analysis of the Project’s significant impacts for a range of impact categories, and its 
failure to identify enforceable mitigation measures or a reasonable range of alternatives to the 
Project that will avoid or reduce environmental impacts, among other flaws.    

As a result, the FPEIR continues to fail to comply with the requirements of the California 
Environmental Quality Act (CEQA) (Public Resources Code sections 2100, et seq.), the CEQA 
Guidelines (California Code of Regulation, title 14 sections 15000, et seq.) and the GGRP, which 
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fails to meet the requirements of CEQA Guidelines section 15183.5, cannot be used to support 
streamlined project-level GHG analysis.  

The City’s continued refusal to disclose and analyze the Project’s significant impacts 
resulting from land use designations and policies facilitating the development of more than 5,000 
acres of land for industrial development in pollution-burdened South Fresno communities and to 
adopt feasible measures and consider reasonable alternatives to mitigate and avoid and reduce 
those impacts. This failure conflicts with the City’s duties under state and federal fair housing 
and civil rights laws. See e.g., Government Code §§ 11135 (prohibiting discrimination by 
agencies which receive state funding), 12900, et seq. (prohibiting discriminatory land use 
practices that adversely impact access to housing opportunities based on the basis of race or 
other protected class status); 65008, 8899.50 (imposing a mandatory duty on cities and counties 
to affirmatively further fair housing and to take no action that is materially inconsistent with that 
duty);  42 U.S.C. § 2000d, et seq., 3601, et seq., 5304(b)(2)&(s)(7B), & 12075; 12 C.R.R. § 
12161 (identifying the location of polluting land uses and other exercises of local government 
land use authority in a manner that adversely impacts housing opportunities based on race or 
other protected class status as potential violations of the Fair Employment and Housing Act). 
 This letter describes below the FPEIR’s failures to comply with CEQA’s requirements 
and provides the City once again with specific information about revisions the City can make to 
come into compliance.  Leadership Counsel’s May 2020 comments, Shute, Mihaly, and 
Weinberger’s August 2020 comments, and Leadership Counsel and Golden Gate University 
Environmental Law and Justice Clinic’s May and August 2021 comments are also hereby 
incorporated into this letter by reference.  Furthermore, we reserve the right to submit additional 
comments on this matter to the City.  We ask that the City revise and recirculate the FPEIR for 
public review and comment to address the legal deficiencies detailed in this letter.  Doing so is 
both the City’s legal obligation and an ethical imperative to ensure that City policy and actions 
support quality of life, environmental quality, and public health for South Fresno residents. 
 

I. The FPEIR’s Flawed Project Description Conflicts with CEQA’s Mandate to 
Review the Impacts of the “Whole of an Action” and Undermines the Entire PEIR 

 
The City’s FPEIR fails to correct the RPEIR and DPEIR’s ill-defined description of the 

project and its truncated environmental review stemming from that flawed description. As a 
result, the City has prepared a deficient environmental document that fails to serve its required 
informational purpose, in violation of CEQA.1   

An EIR must accurately and consistently describe the project it analyzes. CEQA 
Guidelines § 15124; Guidelines § 15378 (defining “project”); County of Inyo v. City of Los 
Angeles (1977) 71 Cal.App.3d 185, 192-3 (“An accurate, stable, and finite project description is 
the sine qua non of an informative and legally sufficient EIR.”). As a result, courts have found 
that, even if an EIR is adequate in all other respects, the use of a “truncated project concept” 
violates CEQA and requires the conclusion that the lead agency did not proceed in a manner 
required by law. San Joaquin Raptor/Wildlife Rescue Center v. County of Stanislaus (1994) 27 
Cal.App.4th 713, 730. An inaccurate or incomplete project description undermines CEQA’s 

                                                             
1 Because the FPEIR includes the RPEIR and DPEIR and does not contain any revisions or additions to those 
documents, this letter refers to the PEIR, FPEIR, RPEIR, and DPEIR interchangeably and includes page citations to 
the RPEIR. 
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purposes because it thwarts a full analysis of project impacts, thus minimizing the project’s 
effects. City of Santee v. County of San Diego (1989) 214 Cal.App.3d 1438, 1454; San Joaquin 
Raptor Rescue Center v. County of Merced (2007) 149 Cal.App.4th 645, 656. Thus, when an 
EIR gives “conflicting signals to decision-makers and the public about the nature and scope of 
the activity being proposed,” the courts have found it “fundamentally inadequate and 
misleading.” San Joaquin Raptor Rescue Center, 149 Cal.App.4th at 655-56.  

As we have critiqued in prior comment letters, the PEIR and RPEIR – and now the 
FPEIR – have precisely the type of conflicted and confusing project description that CEQA 
prohibits, and creates uncertainty about the nature of the action under review. Specifically, the 
FPEIR states that the Project consists of “updating the EIR to include a current baseline for the 
continued implementation of the General Plan,” and that the Project also includes minor edits to 
the General Plan “to reflect changes in applicable statutes and regulations related to Vehicle 
Miles Traveled (VMT), . . . changes in City planning documents since adoption of the General 
Plan in 2014”, and “an update to the City’s Greenhouse Gas Reduction Plan.” RPEIR at 3-2. The 
RPEIR further explains that in taking these actions “the City is converting the previously-
certified MEIR to a PEIR with the goal of extending the life of the environmental document for 
the General Plan.” RPEIR at 3-2.  

This description of the Project sows doubt about the scope of environmental impacts, 
especially those resulting from General Plan implementation, that the RPEIR intends to and does 
analyze. In describing the PEIR as a conversion of the General Plan MEIR to a PEIR (RPEIR at 
3-2), the City suggests that the RPEIR will serve as a complete, standalone EIR for the City’s 
General Plan. And in explaining why the RPEIR generally uses a 2019 baseline, in contrast to 
the earlier baseline used in the MEIR, the RPEIR asserts: 
 

“Baseline conditions other than 2019 would therefore not achieve CEQA’s objective of 
informing the public and decision makers as to the potential impacts of the project compared 
with the baseline of the physical conditions at the time of publication of the Notice of 
Preparation. Therefore, if the PEIR used the same baseline as the MEIR, approximately five 
years of development in physical environmental conditions would not be accounted for and 
would not provide an accurate assessment of potential environmental effects that have 
occurred or would occur through continued implementation of the approved General Plan.” 
RPEIR at 3-5 (emphasis added). 

 
However, this statement demonstrates the problem in the RPEIR’s approach. By 

including five years of development in the baseline, the RPEIR fails to address these impacts at 
all—even though that development is part of the General Plan. By characterizing the Project as 
simply “updating the EIR to include a current baseline for the continued implementation of the 
General Plan” (RPEIR at 3-2; see also id. at 3-5, 4-1) the RPEIR artificially and incorrectly 
limits the scope of the project subject to environmental review.2 Given that the City has prepared 
a new EIR for its General Plan, that EIR must analyze and mitigate all significant environmental 
impacts associated with the General Plan’s implementation. Yet the City takes the position that it 
need not do so because it adopted the General Plan and because it previously prepared an EIR 
(i.e. the MEIR) for the General Plan. For example, the RPEIR states:  

                                                             
2 Notably, the PEIR never clearly defines what “continued implementation of the General Plan” actually means, 
heightening uncertainty about the EIR’s scope.  
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“The City is not proposing any land use designation changes as part of the project, and 
the project will not result in any direct physical changes or new land uses. All previous 
changes to land use designations since the adoption of the General Plan in 2014 have 
already been evaluated under CEQA, as applicable, and those changes do not result in 
any new potential environmental impacts to be considered as part of this project.” RDEIR 
at 3-5.  

 
This position echoes similar statements in the RPEIR and FEIR’s Response to Comments 

that the PEIR need not review impacts from implementation of the General Plan’s land use 
policies, because the City does not propose to amend those policies and because the General Plan 
has already been adopted. For example, the RPEIR’s Response to Comments (“Response to 
Comments”) states:  
 

“The General Plan, as a whole, is not being considered to be re-adopted. The City is not 
modifying the City’s current land use plan, and the proposed project does not result in 
any direct physical changes or new land uses. . . . Any previous changes to the land use 
plan, including General Plan amendments, adoption of Specific Plans, and approval of 
various projects throughout Fresno, have already been evaluated under CEQA, as 
applicable, and those changes, by definition do not result in any new potential 
environmental impacts to be considered or evaluated as part of the proposed project.” 
Response to Comments at 3-3.  

 
See also Response to Comments, pp. 3-70, 71, 72, 74, 78, 80 (making similar assertions in 
responding to Leadership Counsel’s critiques of the PEIR’s failure to adequately analyze or 
mitigate the General Plan’s impacts).  

As these statements demonstrate, the City has prepared an EIR that it admits does not 
provide a full portrait of the General Plan’s environmental impacts. Moreover, by refusing to 
consider any changes to the General Plan, the City has undermined one of the key functions of 
CEQA—to address a project’s impacts and determine whether changes or alternatives to the 
project could reduce those impacts. By taking as a given the level and type of development 
approved under the General Plan in 2014 and refusing to reconsider any element of the Plan, the 
RPEIR ignores one of its fundamental purposes under CEQA. The RPEIR then compounds this 
error with its intention to allow other projects and plans to tier from it for their own 
environmental review.  

In describing the Project as “continued implementation of the approved General Plan,” 
and picking and choosing which impacts of General Plan implementation to review, the RPEIR 
fails to describe the whole of the action. A fundamental premise of CEQA is that a lead agency 
must consider the environmental impacts of the whole of the action being approved, not 
segmented pieces. CEQA Guidelines § 15378(a) (defining “project”). CEQA prohibits 
segmentation of a project. See Tuolumne County Citizens for Responsible Growth, Inc. v. City of 
Sonora (2007) 155 Cal.App.4th 1214, 1229 (“when one activity is an integral part of another 
activity, the combined activities are within the scope of the same CEQA project” and must be 
analyzed together); Guidelines § 15378(a) (“‘Project’ means the whole of an action, which has a 
potential for resulting in either a direct physical change in the environment, or a reasonably 
foreseeable indirect physical change in the environment.”); see also CEQA Guidelines § 
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15378(c) (term “project” means the whole of the “activity which is being approved”). Because 
the statute requires study of “the whole of an action,” CEQA prohibits public agencies from 
“subdivid[ing] a single project into smaller individual subprojects in order to avoid the 
responsibility of considering the environmental impact of the project as a whole.” Orinda Assn. 
v. Bd. of Supervisors (1986) 182 Cal.App.3d 1145, 1171. Breaking the project into smaller sub-
projects will lead to inadequate environmental review. See, e.g., City of Santee v. County of San 
Diego (1989) 214 Cal.App.3d 1438, 1452 (citation omitted) (CEQA “mandates ‘that 
environmental considerations do not become submerged by chopping a large project into many 
little ones’” which, individually, may have lesser environmental effects but which together may 
be “disastrous.”). 

Here, the “whole of the action” includes all of the development permitted under the 
General Plan. However, the RPEIR, by proposing to only review the adopted General Plan’s 
“continued implementation,” has effectively segmented the review of the General Plan into two 
projects—the first five years of development under the General Plan, which have now been 
subsumed into the baseline, and the next 15 years of development that fall under the Plan’s 
planning horizon. At the same time, however, the City refuses to consider any changes to the 
General Plan itself that could address its significant impacts. Instead, the General Plan will 
continue to be implemented as previously approved, but the City has truncated its review such 
that it avoids the obligation to ensure the impacts of the project as a whole are addressed. Nor 
does the City consider any alternatives that even attempt to reduce any of the significant and 
unavoidable impacts identified in the RPEIR. For example, the RPEIR evaluates a net zero 
energy alternative for commercial buildings that would reduce GHG and energy impacts—
impacts that the RPEIR already finds (incorrectly) less than significant, but ignores 
alternatives—such as a low VMT alternative—that would address potentially significant 
impacts. 
 The attached declarations of East Central Avenue resident Katie Taylor and Orange 
Center Elementary School Superintendent Terry Hirschfield demonstrate that General Plan 
implementation has resulted in significant impacts on transportation, air quality, noise, vibration, 
aesthetics, light and glare, energy, housing, and public health, among other impact categories, 
from the construction and operation of new industrial development in South Central Fresno. See 
Attachments 5 and 6. The PEIR’s use of a 2019 baseline and truncated project description results 
in an incomplete and inaccurate impacts analysis that significantly underestimates the impacts of 
General Plan implementation. The RPEIR must be revised to evaluate the full scope of 
development permitted under the General Plan. If it does not do so, the must define an actual 
project for review and subject it to the review CEQA requires, including consideration of 
alternatives and mitigation measures that could reduce the project’s impacts, as well as a 
complete assessment of the impacts of the full scope development permitted by the project.  

 
II. General Comments 

 
 The following are our general comments on the legal inadequacies of the PEIR.  
More specific comments on individual sections of the document follow. 
 

A. The FPEIR Improperly Attempts to Avoid Analysis and Mitigation of the 
General Plan’s Impacts by Concluding That They Are Significant and 
Unavoidable 



                      
City Council 
September 14, 2021 
Page 6 of 81 
     

 

 
 Where all available and feasible mitigation measures have been proposed, but are 
inadequate to reduce an environmental impact to a less-than-significant level, an EIR 
may conclude that the impact is significant and unavoidable. See CEQA Guidelines § 
15126.2. If supported by substantial evidence, the lead agency may make findings of 
overriding considerations and approve the project in spite of its significant and 
unavoidable impacts. Id. at §§ 15091, 15093. However, the lead agency cannot simply 
conclude that an impact is significant and unavoidable and move on. See Berkeley Keep 
Jets Over the Bay Comm. v. Port Commissioners, (2001) 91 Cal.App.4th 1344, 1371 
(holding agency violated CEQA by finding project would have a significant 
environmental impact and adopting statement of overriding considerations without 
adequately analyzing the impact). A conclusion of residual significance does not excuse 
the agency from (1) performing a thorough evaluation and description of the impact and 
its severity before and after mitigation, and (2) proposing all feasible mitigation to 
“substantially lessen the significant environmental effect.” CEQA Guidelines § 
15091(a)(1); see also id. § 15126.2(b) (requiring an EIR to discuss “any significant 
impacts, including those which can be mitigated but not reduced 
to a level of insignificance” (emphasis added). “A mitigation measure may reduce or 
minimize a significant impact without avoiding the impact entirely.” 1 Stephen Kostka & 
Michael Zischke, Practice Under the California Environmental Quality Act § 14.6 (2d 
ed. 2008). 
 The PEIR finds that the City’s plans for future growth and development as set out 
in the General Plan will result in significant and unavoidable impacts in multiple topic 
areas. Draft PEIR at 1-9 to 1-46. As detailed below, in numerous instances, the PEIR fails 
to thoroughly assess impacts deemed to be significant and unavoidable and/or fails to 
identify all feasible mitigation measures to reduce the severity of the impacts. 

 
B. The FPEIR Fails to Analyze the Impacts of All Development That 

Could Occur as a Result of Buildout under the General Plan. 
 
 The General Plan acknowledges the harmful effects of unrestricted growth in the 
City, including increased reliance on personal automobile use and the inability to provide 
efficient public transit service to new development, which leads to increased air pollution 
and greenhouse gas emissions. General Plan, pp. 3-6, 3-7, and 7-7. Yet, the General Plan 
proposes land use policies that fail to limit development in future growth areas. 
Specifically, the General Plan includes objectives and policies that address growth by 
“promoting” development in certain parts of the City. (See, e.g., Objective UF-12 
directing the City to locate roughly one half of future residential development in infill 
areas; and PEIR at 4.3-28 emphasis added.) However, the General Plan is unclear 
regarding the definitions for terms such as “roughly” and “approximately” as applied in 
the Plan. Specifically, the General Plan states that use of these terms is intended to be 
flexible so that depending on context, a reference to “approximately one-half” could vary 
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at least 10 to 15 percent and use of the term “roughly” could include twice that amount or 
more. General Plan at 1-30. These terms are impermissibly vague under CEQA, which 
“does not require blind trust by the public, especially in light of CEQA’s fundamental 
goal that the public be fully informed as to the environmental consequences of action by 
their public officials.” Laurel Heights Improvement Assn v. Regents of the University of 
California (1988) 47 Cal.3d 376, at 404. 
 Indeed, these vague definitions have important implications when applied to 
planning policy.  For example, General Objective UF-12 directs the City to locate 
“roughly one 
half” of future residential development in infill areas. But given the General Plan’s 
flexible definition of the word “roughly,” anywhere from 20 percent to over 80 percent of 
future development could occur in infill areas. General Plan at 1-28 and 1-29. Such 
“infill” developments in the city have included several sprawl developments, including 
city islands, east of Highway 180 bordering Clovis and west of Highway 99. However, 
the DPEIR presents only one set of estimates for the amount of anticipated development 
at build-out. See DPEIR Table 3-3. Thus, the DPEIR fails to disclose its assumptions for 
the amount of infill used (i.e., 20 percent, 50 percent, or 80 percent of development in 
infill areas at build-out) for the analyses of the Project’s environmental impacts. Given 
that the Plan allows a broad range of development to occur outside of infill areas, the 
PEIR must evaluate potential impacts that would occur if only 20 percent of anticipated 
future development were to take place in identified infill areas, or better yet, revise 
General Objective UF-12 to ensure the majority of future development occurs in infill 
areas and define infill areas with sufficient precision to promote reduced automobile 
travel. If the majority of Project-related growth takes place outside the identified infill 
areas, Project impacts related to transportation, air quality and greenhouse gases would be 
much worse than the DPEIR indicates. These impacts would be even more severe in 
disadvantaged communities that are already over-burdened with pollution and inadequate 
access to transit. 
 

C. The FPEIR Ignores Feasible Mitigation, Such as Changes to the Land 
Use Designations and Densities and Intensities Proposed in the General 
Plan 

 
 For several of the General Plan’s significant and unavoidable impacts, notably the 
Project’s significant impacts related to greenhouse gas emissions, the FPEIR fails to 
consider all feasible mitigation. The FPEIR never considers changes to land use 
designations or densities and intensities as potential mitigation even though such changes 
could significantly reduce greenhouse gas emissions and other significant impacts 
disclosed in the FPEIR. CEQA requires the EIR to consider such mitigation. 
 The City cannot approve projects with significant environmental impacts if any 
feasible mitigation measure or alternative is available that will substantially lessen the 
severity of any impact. Pub. Res. Code § 21002; CEQA Guidelines § 15126(a). The City 
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is legally required to mitigate or avoid the significant impacts of the projects it approves 
whenever it is feasible to do so. Pub. Res. Code § 21002.1(b). “In the case of the adoption 
of a plan, policy, regulation, or other public project [such as the General Plan], mitigation 
measures can be incorporated into the plan, policy, regulation, or project design.” CEQA 
Guidelines § 15126.4(a)(2). Mitigation is defined by CEQA to include “[m]inimizing 
impacts by limiting the degree or magnitude of the action and its implementation.” 
CEQA Guidelines § 15370(b). In addition to proposing new “policies” as mitigation, 
mitigation should include changes in where development is planned, what kind is 
planned, and how dense or intense that development is planned to be, i.e., changes to the 
land use diagram and land use designations. 
 There is no indication that the FPEIR considered modifications to land use 
designations or densities and intensities to mitigate the impacts of the General Plan. This 
omission is surprising given that those changes are the easiest, most effective, and most 
obvious ways to lessen or avoid many of the General Plan’s impacts. For example, the 
Plan has resulted, and will continue to result in, locating a substantial amount of new 
industrial uses in close proximity to existing and proposed residential areas. DPEIR 
at Figure 3-5 Growth Areas; General Plan Implementation Element Figure IM-2. This 
will in turn result in increased exposure of sensitive receptors, especially disadvantaged 
communities, to substantial pollutant concentrations. DPEIR at 4.3-57 and 58. As 
explained in previous comments, exploring alternative land use scenarios would go a 
long way toward reducing numerous significant General Plan impacts identified in the 
FPEIR, and with the MEIR before it, such as air quality, public health, climate change, 
traffic, and noise. 
 

D. The PEIR Cannot Rely on Unenforceable and Noncommittal General 
Plan Policies to Mitigate the Project’s Significant Impacts 

 
 Mitigation measures proposed in an EIR must be “fully enforceable” through 
permit conditions, agreements, or other legally binding instruments. Pub. Res. Code § 
21081.6(b); CEQA Guidelines § 15126.4(a)(2). The PEIR relies on a number of General 
Plan policies to mitigate significant environmental impacts. See, for example, DPEIR 
at 4.3-47, 4.3-55, 4.3-59. Many of these General Plan policies and programs are vague, 
optional, directory, or otherwise unenforceable. 
 For example, the Plan fails to provide enforceable policies that direct orderly 
growth. Instead, the Plan includes policies that call for “promoting” development in 
certain parts of the City. See, e.g., Policy LU-1-a (directing the City to promote 
development within the existing City Limits and in infill areas); Policy LU-1-c (directing 
the City to promote order land use development in pace with public facilities and services 
needed to serve development) (emphasis added). These vague and unenforceable policies 
fail to describe how the City will promote and enforce an orderly growth process and fail 
to ensure that infill development will occur prior to development in the Growth Areas. 
General Plan Implementation Element at 12-30. 
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Other examples of ineffective mitigation—out of numerous instances—include 
the following (emphases added): 
 

● Policy RC-8-c: Energy Conservation in New Development. Consider providing an 
incentive program for new buildings that exceeds California Energy Code 
requirements by fifteen percent. Draft PEIR at 4.3-33. 

● Policy RC-8-j: Alternative Fuel Network. Support the development of a network 
of integrated charging and alternate fuel stations for both public and private 
vehicles, and if feasible, open up municipal stations to the public as part of 
network development. Id. at 4.3-34. 

● Policy LU-2-b: Infill Development for Affordable Housing. Consider a priority 
infill incentive program for residential infill development of existing vacant lots 
and underutilized sites within the City limits as a strategy to help to meet the 
affordable housing needs of the community. Id. at 4.6-15. 

● Policy LU-6-b: Consider adopting commercial development guidelines to assure 
high quality design and site planning for large commercial developments, 
consistent with the Urban Form policies of this Plan. Id. at 4.6-16. 

● Policy LU-1-e: Annexation Requirements. Consider implementing policies and 
requirements that achieve annexations to the City that conform to the General Plan 
Land Use Designations and open space and park system, and are revenue neutral 
and cover all costs for public infrastructure, public facilities, and public services 
on an ongoing basis. Id. at 4.10-10.  

● Policy LU-2-a: Infill Development and Redevelopment. Promote development of 
vacant, underdeveloped, and redevelopable land within the City Limits where 
urban services are available by considering the establishment and implementation 
of supportive regulations and programs. Id. at 4.11-11. 

● Policy D-4-b: Incentives for Pedestrian-Oriented Anchor Retail. Consider 
adopting and implementing incentives for new pedestrian-friendly anchor retail at 
intersections within Activity Centers and along corridors to attract retail clientele 
and maximize foot traffic. Id. at 4.6-17. 

● Policy D-4-f: Design Compatibility with Residential Uses. Strive to ensure that all 
new nonresidential land uses are developed and maintained in a manner 
complementary to and compatible with adjacent residential land uses, to minimize 
interface problems with the surrounding environment and to be compatible with 
public facilities and services. Id. at 4.1-10 and 11. 

 
 A general plan’s goals and policies are necessarily general and aspirational. The 
City may rely on such policies to mitigate environmental impacts under CEQA, however, 
only if they will be implemented through specific implementation programs that 
represent a firm, enforceable commitment to mitigate. See Napa Citizens for Honest 
Gov’t v. Napa County Bd. of Supervisors (2001) 91 Cal.App.4th 342, 358 (citing Rio 
Vista Farm Bureau Center v. County of Solano (1992) 5 Cal.App.4th 351, 377). CEQA 
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requires that mitigation measures actually be implemented—not merely adopted and then 
disregarded. Anderson First Coalition v. City of Anderson (2005) 130 Cal.App.4th 1173, 
1186-87; Fed’n of Hillside & Canyon Ass’ns v. City of Los Angeles (2000) 83 
Cal.App.4th 1252, 1261. 
 Here, the General Plan’s vague, unenforceable, and noncommittal policies and 
programs (and policies for which no implementation programs are identified) allow the 
City to take no action and thus fail to mitigate impacts. As a result, the PEIR cannot 
ensure that the policies relied on as mitigation measures will ever in fact be implemented. 
Therefore, they cannot serve as CEQA mitigation. See Anderson First, 130 Cal.App.4th 
at 1186-87. 
 
III. The FPEIR’s Analysis of and Mitigation for the General Plan’s Transportation 

Impacts is Factually and Legally Deficient 

 
Our previous comments alerted the City to deficiencies in the PEIR’s analysis of the 

General Plan’s transportation impacts, relating both to VMT and impacts on pedestrians, cyclists, 
and transit riders. The FPEIR’s transportation analysis suffers from many of the same flaws as 
the earlier documents. The FPEIR must be remedied if the public and decisionmakers are to fully 
understand the General Plan’s potential effects. 

 
 
A. The RPEIR Fails to Adequately Analyze Impacts Relating to Conflicts with 

Programs and Policies Addressing Transit, Bicycle and Pedestrian Facilities  
 
The RPEIR relies on CEQA’s Appendix G’s thresholds of significance. To this end, the 

RPEIR determines that implementation of the approved General Plan would result in a 
significant impact related to transportation if it would conflict with a program, plan, ordinance or 
policy addressing the circulation system including transit, roadway, bicycle and pedestrian 
facilities. RPEIR at 4.16-36. Unfortunately, the RPEIR fails entirely to analyze how 
implementation of the General Plan would affect programs, plans, ordinances, and policies 
pertaining to bicycles, pedestrians and transit.  

The RPEIR focuses exclusively on the adopted General Plan’s conflict with auto-based 
policies (i.e., policies intended to ensure efficient operations of roadways and intersections). See 
e.g., RPEIR pp. 4.16-38 through 4.16-41 discussing how General Plan implementation conflicts 
with the General Plan Mobility and Transportation Element’s policies intended to reduce traffic 
congestion. While the General Plan’s Mobility and Transportation Element contains numerous 
policies and objectives intended to ensure that development does not adversely impact travel by 
pedestrian and bicycles, the RPEIR makes no attempt to determine whether the growth and 
development contemplated by implementation of the General Plan would be inconsistent with 
these policies and objectives. 

For example, several General Plan policies and objectives call for planning for “complete 
streets,” improving quality of life, implementing traffic calming measures, redesigning streets to 
support non-automobile travel modes, prioritizing bikeway improvements, retrofitting streets to 
improve bicycle and pedestrian safety, and taking measures to minimize vehicular and pedestrian 
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conflicts. See RPEIR at 4.16-21 through 4.16-29 (citing Plan policies MT-1-e: Ensure 
Interconnectivity Across Land Use, MT-1-f: Match Travel Demand with Transportation 
Facilities, GP Policy MT-1-g: Complete Streets Concept Implementation, Policy MT-1-i: Local 
Street standards, Policy MT-2-d: Street Redesign where Excess Capacity Exist, Policy MT-2-g: 
Transportation Demand Management and Transportation System Management; Objective MT-4, 
MT-4-b: Bikeway Improvements; MT-5-b: Sidewalk Requirements, and Policy MT-2-d: Street 
Redesign where Excess Capacity Exist). All of these policies and objectives are intended to 
reduce travel by automobile and promote walking and bicycling. Yet implementation of the 
General Plan would result in a substantial increase in VMT and traffic congestion (as evidenced 
by the increase in number of intersections operating at deficient LOS levels) and thus would be 
directly at odds with these important General Plan policies and objectives. But the RPEIR omits 
any analysis of these conflicts. Consequently, the City is not only in violation of CEQA for not 
analyzing these inconsistencies, it is also missing a critical opportunity to promote alternative 
modes of travel. Moreover, the conflicts that General Plan implementation would create with 
these General Plan policies and objectives constitutes a significant impact. See RPEIR at 4.16-36 
(the project would have a significant impact related to transportation if it would “[c]conflict with 
a program, plan, ordinance or policy addressing the circulation system including transit, 
roadway, bicycle and pedestrian facilities.”)   

The RPEIR also fails to acknowledge that General Plan implementation would be clearly 
inconsistent with policies in the Mobility and Transportation Element that call for reducing 
VMT. For example, Policy MT-2-b: Reduce Vehicle Miles Traveled and Trips and Policy MT-2-
c: Reduce VMT through Infill Development (pp. 4.16-2- through 4.16-24) call for implementing 
various strategies to reduce VMT including through the provision of incentives for infill 
development. Because the General Plan would result in a substantial increase in VMT, it would 
be clearly inconsistent with these policies. The RPEIR’s failure to acknowledge the General 
Plan’s inconsistency with these policies is another serious flaw and this inconsistency constitutes 
a significant impact. 

Finally, the RPEIR fails to analyze how General Plan implementation would conflict with 
applicable transit policies. Here, the RPEIR errs in two ways. First, it does not analyze the 
General Plan’s inconsistency with the multiple policies calling for the City to increase public 
transit (e.g., General Plan Policy MT-8-b: Transit Serving Residential and Employment Nodes, 
Policy MT-8-c: New Development Facilitating Transit, and Policy MT-8-j: Transit Services, 
Policy MT-9-c: Addressing Unmet Transit Needs, Policy MT-9-e: Area Specific Transit 
Improvements). See RPEIR at 4.16-32 through  4.16-35. Here too, the RPEIR focuses 
exclusively on analyzing how the General Plan may conflict with auto-oriented policies and 
ignores altogether the General Plan’s potential to conflict the transit-oriented General Plan 
policies and objectives.  

Second, the RPEIR omits any analysis of how growth resulting from implementation of 
the General Plan would affect local and regional transit service. The City operates Fresno Area 
Express (FAX) which operates 17 fixed-route buses, including paratransit services. RPEIR at 
4.16-7. The RPEIR fails to provide any information about existing local and regional transit 
service and does not disclose how growth resulting from General Plan implementation would 
affect transit service. Buildout of the General Plan could increase transit demand potentially 
causing overcrowding of buses and the potential for drivers to pass-up waiting passengers. The 
addition of vehicle traffic generated by the General Plan could also increase bus delay, reduce 
the ability of FAX to meet its on-time performance and schedule goals, and increased pedestrian 
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safety risks. This could cause people to switch to using private vehicles, increasing the low-
occupancy vehicle share of trips causing secondary safety impacts from the increased number of 
motor vehicles on city streets. 

The RPEIR must be revised to evaluate how growth from General Plan implementation 
would affect the City’s bicycle, pedestrian and transit’s plans, programs and policies. The revised 
document must begin this evaluation by estimating existing mode share (e.g., the number of 
people walking, biking, taking transit, and driving) and then disclose mode share upon build out 
under the General Plan. Then the RPEIR must also identify any specific bike, pedestrian and 
transit projects that would be implemented as a result of the General Plan. Finally, the revised 
RPEIR must identify mitigation for pedestrian, bicycle and transit related impacts. 

 
B. The RPEIR Fails to Adequately Analyze Impacts Relating to VMT and 

Lacks Support for Its Conclusion That Impacts Relating to VMT Would Be 
Less than Significant 
 

The RPEIR’s analysis of the General Plan’s effect on VMT is deficient because it fails to 
document its assumptions relating to existing and General Plan-related VMT, and because it 
lacks support for its conclusion that the General Plan’s VMT-related impacts would be less than 
significant. 

The RPEIR identifies existing (2019) VMT and VMT under the General Plan in 2035. 
See Table 4.16-B: County and City of Fresno VMT, Draft PEIR at 4.16-43. However, it is not 
sufficient to simply identify these numbers without providing information about how the RPEIR 
arrived at these estimates. Meaningful analysis of impacts effectuates one of CEQA’s 
fundamental purposes: to “inform the public and responsible officials of the environmental 
consequences of their decisions before they are made.” Laurel Heights Improvement Ass’n v. 
Regents of the University of California (1993) 6 Cal.4th 1112, 1123. To accomplish this purpose, 
an EIR must contain facts and analysis, not just an agency’s bare conclusions. Citizens of Goleta 
Valley v. Board of Supervisors (1990) 52 Cal.3d 553, 568. An EIR’s conclusions must be 
supported by substantial evidence. Laurel Heights Improvement Ass’n v. Regents of the 
University of California (1988) 47 Cal.3d 376, 409. 

As transportation engineer Neal Liddicoat with Griffin Cove Transportation Consulting 
(“GCTC”) explained in his comments on the Draft PEIR, the brevity of the VMT discussion in 
the PEIR is a function of the “black box” analysis procedure involved. See GCTC Report, 
August 7, 2020, Attachment 6, p. 1. The RPEIR employs precisely the same approach as the 
Draft PEIR, and suffers from precisely the same flaws, and his comments are therefore equally 
applicable to the RPEIR. The RPEIR’s VMT analysis was completed entirely within the Fresno 
Council of Governments Regional Travel Demand Model (also referred to as the “Activity-
Based Model”). As such, the background assumptions and detailed analysis steps are unknown 
and it is impossible for the public and decisionmakers to determine whether the VMT estimates 
are accurate. Id. This error is particularly serious because Neal Liddicoat also informed the City 
of this precise problem in his 2014 comments on the MEIR’s transportation analysis. See 
Attachment 7, Letter from N. Liddicoat, MRO Engineers to C. Borg, Shute, Mihaly & 
Weinberger, LLP, September 10, 2014, p. 5 (“No information is provided in the DMEIR with 
regard to the specific input parameters that were used in developing the theoretical thresholds 
applied in the LOS analysis, whether for freeways or any of the other roadway types presented. 
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Consequently, it is impossible to judge whether the analysis is credible and, moreover, whether 
the LOS results are valid.”). 

The RPEIR errs further because it fails to identify mitigation for the significant increase 
in VMT that would result from implementation of the General Plan. Rather than provide 
meaningful mitigation for this impact, the RPEIR generally refers to VMT mitigation measures 
and project alternatives purportedly contained within the City’s Guidelines for VMT Thresholds. 
RPEIR at 4.16-44. The RPEIR does not bother to specifically identify these mitigation measures. 
Instead the RPEIR simply concludes that VMT-related impacts would be significant and 
unavoidable. RPEIR at 4.16-44. The RPEIR’s lackluster approach to impact analysis and 
mitigation violates CEQA. A lead agency cannot simply conclude that an impact is significant 
and unavoidable and move on. A conclusion of residual significance does not excuse the agency 
from (1) performing a thorough evaluation and description of the impact and its severity before 
and after mitigation, and (2) proposing all feasible mitigation to “substantially lessen the 
significant environmental effect.”  CEQA Guidelines § 15091(a)(1); see also id. § 15126.2(b) 
(requiring an EIR to discuss “any significant impacts, including those which can be mitigated but 
not reduced to a level of insignificance” (emphasis added). Consequently, the City must consider 
feasible mitigation measures in a revised and recirculated RPEIR. 

The City’s CEQA Guidelines for VMT thresholds, adopted June 2020, are an important 
first step as they set forth measures that, if revised to be more specific and enforceable, could 
potentially reduce vehicular travel associated with buildout of the General Plan. Indeed, the 
Guidelines concede that the measures provided in the Guidelines are mere summaries of 
measures. The Guidelines do nothing more than direct the reader to the “original source” for 
details and subsequent updates to the mitigation measures. Fresno VMT Guidelines at 42. The 
City must take the general measures identified in the Guidelines and refine them so that they are 
able to reduce the General Plan’s significant VMT impacts. For example, the revised PEIR must 
identify feasible, specific, and efficacious mitigation measures for the following categories: 

 
● Public transportation: expand the City’s public transportation network, increase capacity 

on transit lines, and increase the frequency of transit service; require development to 
subsidize public transit service upgrades; and require development to provide transit 
passes; 

● Shuttle service: require development to implement shuttle service to reduce motor vehicle 
trips;  

● Electric infrastructure: increase electric vehicle infrastructure (e.g., charging equipment) 
beyond the levels identified in the General Plan; 

● Bicycle and pedestrian: improve pedestrian and bicycle networks; require development to 
provide bike parking in non-residential projects; and, 

● Parking management: limit or eliminate parking supply; unbundle parking costs from 
property costs. 
 
C. The PEIR Fails to Analyze or Mitigate Significant Impacts on Pedestrians,  

Cyclists, and Transit Riders  
 

The PEIR does not evaluate the significant impacts on pedestrians, cyclists, and public 
transit riders that will be caused by increased vehicle miles traveled (VMT) under the General 
Plan. The PEIR concludes that VMT will increase substantially from the General Plan’s 
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implementation.  See PEIR at 4.16-41.  The PEIR acknowledges that this VMT increase will 
“result in a significant impact [under CEQA].”  Id. at 4.16-44. As transportation engineer Neal 
Liddicoat with Griffin Cove Transportation Consulting (“GCTC”) explains in his comments on 
the RPEIR, the RPEIR fails to adequately analyze the General Plan’s impact on pedestrians, 
cyclists, and transit riders. See GCTC Report, May 7, 2021, Attachment 7, p. 1. Although the 
General Plan places a heavy emphasis on the on the importance of pedestrian and bicycle travel 
in Fresno’s future, the RPEIR transportation analysis largely ignores these non-motorized travel 
modes. Id. at 3.   

The PEIR’s failure to analyze impacts on pedestrians, cyclists and transit riders violates 
CEQA. CEQA requires the City to evaluate the General Plan’s traffic safety impacts on 
pedestrians, cyclists, and transit riders. See City of Maywood v. Los Angeles Unified Sch. Dist., 
(2012) 208 Cal. App. 4th 362, 392-95 (holding EIR was inadequate because it failed to analyze 
and mitigate project impacts on pedestrians). The City must also identify and adopt feasible 
mitigation measures to reduce those impacts if feasible. Pub. Res. Code § 21083(b)(2); CEQA 
Guidelines § 15064(h)(1)).  Here, however, the PEIR states explicitly that it “does not consider 
potential impacts on walking, biking, and transit.  Pedestrians, bicyclists, transit riders are all 
users of the roadway system but may not be fully recognized in the traffic operations analysis 
and the calculation of LOS.”  PEIR at 4.16-4.  It is an understatement to say that the impacts on 
pedestrians and bicyclists “may not be fully recognized” in the LOS analysis. GCTC Report, at 
3. In fact, the impacts on those vulnerable transportation system users have been completely 
ignored in the RPEIR, as well as in the technical report provided in Appendix J. Id. Nor does the 
PEIR identify any feasible mitigation measures to address the potentially significant VMT 
impacts. The City’s failure here “precludes informed decisionmaking and informed public 
participation, thereby thwarting the statutory goals of the EIR process.” Ass'n of Irritated 
Residents v. Cty. of Madera (2003) 107 Cal. App. 4th 1383, 1391. 

The failure to address pedestrian safety is particularly concerning given recent trends in 
pedestrian fatalities. GCTC Report at 5-6 & Tables 2 & 3. VMT increases are concomitant with 
increased traffic fatality rates.  See Hamed Ahangari, et al., Automobile-dependency as a barrier 
to vision zero, evidence from the states in the USA, ACCIDENT ANALYSIS & PREVENTION, Vol. 
107 (2017), at 77-853.  The fatalities and other negative impacts caused by increased VMT are 
not limited to motorists; increases in vehicle travel negatively affect pedestrians, cyclists, and 
many transit users.  See Governor’s Office of Planning and Research, Technical Advisory: On 
Evaluating Transportation Impacts in CEQA (December 2018), at 7.4  Again, pedestrians and 
bicyclists are vulnerable users of the transportation system, as they are not protected by 
thousands of pounds of vehicular structure, airbags, and other such safety devices. GCTC Report 
at 7.  In 2018, 64 percent of deadly vehicle collisions in Fresno involved pedestrians.5  
Pedestrians are 1.5 times more likely than passenger vehicle occupants to be killed in a car crash. 
GCTC Report at 7.  In California, more than one quarter of people killed in motor vehicle 
collisions are pedestrians, bicyclists, or users of other non-motorized modes.  Fang, et al., 

                                                             
3 Available at https://blinktag.com/induced-travel-calculator/downloads/20180413-
Automobile_dependency_as_a_barrier_to_vision_zero_evidence_from_the_states.pdf 
4 Available at http://opr.ca.gov/docs/20190122-743_Technical_Advisory.pdf 
5https://www.yourcentralvalley.com/news/64-percent-of-fresnos-deadly-collisions-are-vehicle-vs-pedestrian-ones-
police-say/  
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Cutting Greenhouse Gas Emissions Is Only the Beginning: A Literature Review of the Co- 
Benefits of Reducing Vehicle Miles Traveled, U.C. DAVIS WHITE PAPER (March 2017).6   

Although VMT increases are directly related to pedestrian and cyclist deaths and negative 
impacts on residents that rely on public transportation, the RPEIR does not analyze or attempt to 
mitigate these impacts.  The PEIR lists certain General Plan policies relating to walking, biking, 
and public transportation.  See GCTC Report at 4.  The RPEIR also discusses the City’s Active 
Transportation Plan—a plan which was adopted after the General Plan and which is not a 
component thereof.  However, the RPEIR does not include any discussion of how the General 
Plan itself might impact pedestrians, cyclists, or public transit users, and to what extent the 
policies identified affect the impacts.  See id. Indeed, the impacts on pedestrians and bicyclists 
are not addressed within the RPEIR in terms of either system operational capacity (i.e., will the 
City be able to accommodate the demand for these non-motorized travel modes?) or, more 
importantly, safety GCTC Report at 4. This failure does not satisfy CEQA’s informational 
mandate.   

The RPEIR’s failure to address these impacts is particularly concerning because 
increased VMT raises environmental justice concerns.  Increased VMT will cause, and has 
caused, impacts on residents of lower-income neighborhoods and neighborhoods of color in 
South Fresno, which disproportionately rely on active transportation and public transit.  See City 
of Fresno, Active Transportation Plan, at Figure 37; Attachment 5, Declaration of Katie Taylor, 
p. 11; Attachment 6, Declaration of Terry Hirschfield, pp. 3, 7-9.7  These neighborhoods also 
lack basic infrastructure (e.g., sidewalks, streetlights, crosswalks, storm water drainage) to 
accommodate walking and biking safely.  See, e.g. General Plan at 4-16 & 3-66 to 3-68.  For 
instance, the route that many schoolchildren take to Orange Center Elementary School lacks 
sidewalks, stormwater drainage, safety installations and even a crosswalk on East Central 
Avenue, which is a primary route for truck traffic.  The California Department of Transportation 
provided comments to the City recommended that the City include Safe Routes to Schools 
Strategies, and while the City’s Response to Comments acknowledges that the General Plan 
includes no such strategies, the City declined to include any revisions to the PEIR to include 
them. RTC, p. 3-8. 

These disproportionate impacts are exacerbated by the General Plan’s designation of 
these same neighborhoods for heavy industrial and warehouse development—which the RPEIR 
acknowledges generate significant truck and car traffic. Pedestrians and bicyclists are often 
vulnerable users of the transportation system. GCTC Report at 4-5. They operate within a system 
that has traditionally focused on the needs of motor vehicles weighing thousands of pounds, 
many of which are operated by drivers who are increasingly distracted by cell phones and 
unnecessarily complicated automotive infotainment systems.  Id. This vulnerability will be 
exacerbated by the future warehouse (and other industrial facility) projects contemplated by the 
General Plan.  For instance, a recently approved warehouse in the North Pointe Business Park in 
South Fresno will generate more than 3,000 vehicle trips a day, or 1.1 million trips a year.  See 
Attachment 10, Urban Crossroads, Northpointe Building 31 Trip Generation and Impact 
Assessment (November 2020) p. 4. This is only one of several warehouses generating thousands 

                                                             
6 Available at https://ncst.ucdavis.edu/project/cutting-greenhouse-gas-emissions-only-beginning-literature-review-
co-benefits-reducing 
7 Available at https://www.fresno.gov/publicworks/wp-
content/uploads/sites/17/2016/09/170022FresnoATPFinal012017.pdf 
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of trips every day in South Fresno.  In fact, the City has approved over more than at least 2.8 
million square feet of warehouse development since the General Plan was approval and more 
than 5 million square feet since 2012.  See Attorney General Letter to City’s Director of 
Development and Resource Management, Re: City of Fresno’s South Industrial Priority Area 
Specific Plan (August 2, 2019) at 108; Footnote 48, p. 63.  Pedestrians and cyclists forced to 
share the road with intensive truck and car traffic will be impacted by the air pollution, noise, 
and vibration generated by that traffic and the safety hazard of walking and biking on roads 
shared by trucks without sidewalks, crosswalks, speed bumps, or other protective measures.  

Furthermore, the RPEIR incorrectly concludes that there are no feasible mitigation 
measures for reducing increased VMT impacts. The City cannot approve projects with 
significant environmental impacts if any feasible mitigation measure or alternative is available 
that will substantially reduce the project’s effects.  See Pub. Res. Code § 21002; CEQA 
Guidelines § 15126(a). Significant impacts must be mitigated when it is feasible to do so.  Pub. 
Res. Code § 21002.1(b); Covington v. Great Basin Unified Air Pollution Control Dist. (2019) 43 
Cal.App.5th 867, 879. A feasible mitigation measure is one that is capable of being 
accomplished in a successful manner within a reasonable period of time, taking into account 
economic, environmental, social, legal, and technological factors. Pub. Res. Code § 21061.1; 
CEQA Guidelines § 15364; Covington (2019) 43 Cal.App.5th at 878. The City’s conclusion that 
there are no feasible mitigation measures for VMT impacts is without merit.   

The City’s determination that there are no feasible mitigation measures is based on the 
RPEIR’s cursory observation that “mitigation would be limited to re-designating the affected 
arterials to a higher classification, creating a new General Plan LOS goal, widening the roads, or 
identifying the infeasibility of acquiring the affected right-of-way and implementing road 
widening.” RPEIR at 4.16-41.  However, the RPEIR fails to conduct the required feasibility 
analysis.  See Pub. Res. Code § 21061.1; CEQA Guidelines § 15364.  In fact, there are 
potentially feasible mitigation measures here.  For instance, the California Air Resources Board 
has made many suggestions for mitigating VMT impacts—such as providing more public 
transportation options and investing in disadvantaged communities.9 10 Similarly, the Governor’s 
Office of Planning and Research has found that “data from the past two decades shows that 
economic growth is possible without a concomitant increase in VMT.” See OPR, Technical 
Advisory, at 3.  The RPEIR inexplicably disregards these potentially feasible mitigation measures 
to reduce significant VMT impacts on pedestrians, cyclists, and public transit users.   

It is critically important that the potential safety impacts associated with continued 
implementation of the Fresno General Plan be adequately addressed. GCTC Report at 7. As 
currently presented, that is not the case. Id. The RPEIR should consider, at a minimum, the 
following potentially feasible mitigation measures: 

 
● Rezoning industrial zoned land on streets where residences are located and on routes to 

schools to reduce truck traffic;  
                                                             
8 Available at https://oag.ca.gov/sites/all/files/agweb/pdfs/environment/comments-fresno-south-industrial-priority-
area-specific-plan-08-02-2019.pdf. 
9 CARB 2017 Scoping Plan Identified VMT Reductions and Relation to State Climate Goals (January 2019), 
https://ww2.arb.ca.gov/sites/default/files/2019-01/2017_sp_vmt_reductions_jan19.pdf.   
10 CARB Staff Presentation, Interface Between Air Quality, Climate Change, and Transportation (June 27, 2018), 
https://ww3.arb.ca.gov/board/books/2018/062718/carbstaffpres.pdf?_ga=2.203024280.884607571.1530222910-
1119340360.1463155559. 
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● Investing in sidewalks, streetlights, crosswalks, transit stops, bicycle lanes, speed bumps 
and other pedestrian safety infrastructure on heavily travelled routes. (Active 
transportation infrastructure should be on both sides of the street, not just the side of 
development projects, which is all the City currently requires.) 

 
IV. The RPEIR Fails to Adequately Analyze and Mitigate the Project’s Air Quality 

Impacts 
 

The City of Fresno and the surrounding San Joaquin Valley Air Basin suffer from some 
of the nation’s worst air pollution. In its 2020 State of the Air Report, the American Lung 
Association graded the Fresno-Madera-Hanford Metropolitan Area as the city with the worst 
short-term air pollution (24-hour PM2.5) the nation. pp. 8, 20. The State of the Air Report also 
ranked the Fresno Metropolitan area the second worst city for annual particle pollution and the 
fourth most ozone polluted city.11 ALA, State of the Air Report, pp. 9, 21, 22. All Fresno 
residents are impacted by the region’s poor air quality, but vulnerable populations, including 
people of color, low-income residents, children, and people with underlying health conditions,  
face heightened health risks. Id. pp. 20, 21, 37, 66. And South Fresno neighborhoods, where the 
General Plan concentrates industrial and warehouse land uses, are disproportionately exposed to 
concentrated air emissions generated by these facilities. 

It is therefore imperative that the RPEIR provide an accurate assessment of the Project’s 
potential to further degrade air quality and the impact of air emissions on vulnerable residents 
and identify and adopt all feasible mitigation measures to minimize those impacts. Nevertheless, 
the RPEIR omits critical information that is necessary to allow the public and decision-makers to 
understand the nature or magnitude of its impacts and fails to identify enforceable mitigation 
measures to reduce those impacts.  
 

1. The RPEIR Fails to Adequately Describe the Existing Setting by Failing to 
Acknowledge the Location of Existing Sensitive Receptors and Their Vulnerability 
to Air Pollution Exposure 

 
 The General Plan designates approximately 5,000 acres of land in Southwest, South 
Central, and South East Fresno for industrial and warehouse development, including land 
currently occupied by residences and places of worship and on land surrounding schools and 
other sensitive receptors.  The Plan also allows excessive vehicle traffic serving this planned 
industrial and warehouse development to use roadways, such as East Central Avenue and Jensen 
Avenue, which are lined with occupied housing.  Despite the General Plan’s policies to encircle 
and replace neighborhoods with development responsible for significant quantities of criteria and 
toxic air pollutants, the RPEIR includes no description about the location of existing sensitive 
receptors which may be exposed to air pollution as a result of the Project. In fact, the RPEIR’s 
discussion of sensitive receptors is limited to a definition of the term “sensitive receptors” and 
the acknowledgement that “There are many sensitive receptors throughout the city of Fresno.” 
RPEIR, p. 4.3-8. 

This omission renders the EIR inadequate.  An EIR’s description of the environmental 
setting must be contain sufficient information to “permit the significant effects of the project to 
                                                             
11 Available at http://www.stateoftheair.org/assets/SOTA-2020.pdf, access on May 6, 2021. 
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be considered in the full environmental context.” CEQA Guidelines, § 15125(c). “If the 
description of the environmental setting ‘is inaccurate, incomplete or misleading, the EIR does 
not comply with CEQA.’” Cleveland National Forest Foundation v. San Diego Assn. of 
Governments (2017) 17 Cal.App.5th 413, 439. An accurate description of the environmental 
setting is critical, because the significance of an activity may vary with the setting. CEQA 
Guidelines, § 15064(b). A “project that is ordinarily insignificant in its impact on the 
environment may in a particularly sensitive environment be significant.” Kings County Farm 
Bureau v. City of Hanford (1990) 221 Cal.App.3d 692, 718, 721; CEQA Guidelines, § 
15300.2(a)). The RPEIR should identify the location of sensitive receptors in relation to areas 
designated for industrial and warehouse development and other land uses which may be expected 
to generate substantial quantities of toxic air contaminants as well as to roadways expected to 
experience high volumes of diesel truck traffic and car traffic as a result of General Plan 
implementation. The existence of entire communities on land planned or surrounded by land 
designated for industrial development is a component of the environmental context which the 
RPEIR must consider for the public and decision-makers to fully understand the nature and 
scope of the Project’s impact on air quality, public health, other environmental impacts. 

The RPEIR’s failure to include information about the environmental setting in 
communities vulnerable to the General Plan’s industrial development plans also prevents the 
RPEIR from making accurate determinations about the significance of project-related air 
emissions and exposure of sensitive populations to toxic air contaminants. “[A]n EIR's 
designation of a particular adverse environmental effect as ‘significant’ does not excuse the 
EIR's failure to reasonably describe the nature and magnitude of the adverse effect.” Sierra Club 
v. County of Fresno (2018) 6 Cal.5th 502, 514. Here, the RPEIR cannot accurately assess the 
nature and magnitude of the impact of exposure of sensitive receptors to air emissions without 
information about existing air pollution levels in vulnerable communities, health factors 
impacting susceptibility to adverse outcomes due to air pollution exposure, or the location of 
sensitive receptors.  
 Although the RPEIR does not disclose it, many South Fresno neighborhoods, including in 
the South Industrial Priority Area, are heavily impacted by emissions from existing industrial 
uses, warehouse distribution centers, freeway traffic, fueling stations, and the use of local 
roadways for heavy diesel truck traffic. These neighborhoods include neighborhoods in 
Southwest Fresno, South Central Fresno, Calwa, the community located along Drummond and 
Jensen Avenues, and Southeast Fresno. These and other South Fresno neighborhoods rank 
among the most pollution burdened in the state according to the California Communities 
Environmental Health Screening Tool (CalEnviroScreen), 3.0., a tool created by the California 
EPA to identify communities by census tract which are disproportionately burdened by and 
vulnerable to multiple sources of pollution.12 See Attachment 11, Fresno CalEnviroScreen 
Results13; Attachment 12, CalEnviroScreen 3.0 Excel Results (Abridged)14. To rank 
neighborhoods across the state, CalEnviroScreen 3.0 uses pollution burden and population 
characteristic indicators. The CalEnviroScreen pollution burden indicators include air pollution 
                                                             
12 CalEPA’s Office of Environmental Health Hazard Assessment (OEHHA)’s webpage on CalEnviroScreen, 3.0 is 
accessible at this link: https://oehha.ca.gov/calenviroscreen/report/calenviroscreen-30 
13 Downloaded from the California Office of Environmental Health Hazard Assessment’s CalEnviroScreen 3.0 
website at https://oehha.ca.gov/calenviroscreen/report/calenviroscreen-30 on May 10, 2020 
14 Downloaded from the California Office of Environmental Health Hazard Assessment’s CalEnviroScreen 3.0 
website at https://oehha.ca.gov/calenviroscreen/report/calenviroscreen-30 on May 10, 2020. 
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exposure indicators for ozone, PM2.5, Diesel, Particulate Matter, pesticide use, toxic releases 
from facilities, and traffic density.15 16 
 Ten of the twenty highest ranked census tracts in the state under CalEnviroScreen are 
located in South Fresno neighborhoods. See Attachment 12. Census Tract 601900100 ranks as 
the most pollution-burdened census tract and encompasses portions of South Central, Southwest, 
and Southeast Fresno, including the Orange Center Elementary School. In terms of air pollution 
exposure, Census Tract 601901100 in the 93706 zip code ranks in the 98th percentile for ozone, 
97th percentile for toxic releases from facilities, 97th percentile for PM2.5, and 95th percentile 
for diesel. Census Tract 6019001500, located in the 93725 zip code and which includes 
incorporated and unincorporated residential neighborhoods in South Central and Southeast 
Fresno, is listed as the third most pollution burdened neighborhood in the state, ranks as the fifth 
most pollution burdened census tract and ranks in the 98th percentile for ozone, 98th percentile 
for toxic releases, 97th percentile for PM2.5, and 95th percentile for pesticides. As another 
example, Census Tract 601901000 in the 93706 zip code ranks as the eighth most pollution 
burdened census tract in the state and in the 99th percentile for ozone and toxic releases, 97th 
percentile for PM2.5, and 96th percentile for diesel and traffic. 

These same census tracts, census tracts 601901100, 6019001500, and 601901000, and 
other top-ranking census tracts in South Fresno, score among the highest in the state for 
the CalEnviroScreen population indicators for asthma, low-birth weight, and cardiovascular 
disease.17 Air pollution exposure is a known cause and contributor to these  and other health 
issues, and those health issues render individuals even more vulnerable to further health impacts 
from pollution. See Attachment 13, American Lung Association, State of the Air 2021, pp. 20-
24; Update to the California Communities Environmental Health Screening Tool, 
CalEnviroScreen 3.0 Report, January 2017, pp. 6-7, 11, 27, 33, 60. 18 The American Lung 
Association’s State of the Air 2021 report identifies many thousands of people in Fresno that are 
“at risk” for air pollution related health effects.19 See also Attachment 5, Declaration of Katie 
Taylor (describing familial history of cancer, her home’s close proximity to roadways used by 
trucks associated with industrial development in her neighborhood as a result of the General 
Plan, and the exacerbation of her allergy and asthma symptoms associated with this 
development); Attachment 6, Declaration of Terry Hirschfield (describing vulnerable student 
population at Orange Center Elementary School exposed to air emissions from nearby industrial 
development). This proves that the City is capable of similarly identifying the sensitive receptors 
that are most vulnerable to the additional industrial development anticipated under the General 

                                                             
15 See OEHHA’s CalEnviroScreen 3.0 “Pollution Indicators” webpage, accessible at 
https://oehha.ca.gov/calenviroscreen/pollution-indicators 
16 The City could also use data from the U.S. EPA’s National Air Toxic Assessment which includes data on ambient 
pollution concentrations, exposures, and health risks for every census tract in the U.S., to illustrate relevant 
characteristics of the environmental setting. 
17 Census Tract 6019001100 ranks in the 97th percentile for asthma, the 93rd percentile for low-
birth weight (LBW), and the 96th percentile for cardiovascular diseases. Census Tract 6019001000 
ranks in the 98th percentile for asthma, 80th percentile for LBW, and 97th percentile for 
cardiovascular disease. Census Tract 6019001000   ranks in the 99th percentile for asthma, the 
97th percentile for LBW, and the 91st percentile for cardiovascular disease. See Attachment 12. 
18 Available at https://oehha.ca.gov/media/downloads/calenviroscreen/report/ces3report.pdf. 
19 The American Lung Association’s State of the Air 2021 is provided with these comments as Attachment 13 and is 
available at https://www.lung.org/getmedia/17c6cb6c-8a38-42a7-a3b0-6744011da370/sota-2021.pdf.  



                      
City Council 
September 14, 2021 
Page 20 of 81 
     

 

Plan. Attachment 13, American Lung Association, State of the Air 2021, p. 53. Therefore, the 
RPEIR must disclose these existing sensitive receptors and their vulnerability to air pollution 
exposures.   

 
2. The RPEIR Fails to Accurately Describe Potential Inconsistencies Between the 

Project and Applicable Air Quality Plans 
 

 CEQA requires EIRs to discuss any inconsistencies between the proposed project and 
applicable air quality plans.  See CEQA Guidelines § 15125(d).  Here, the RPEIR fails to discuss 
the inconsistencies between the General Plan’s implementation and South Central Fresno’s 
Community Emissions Reduction Plan under AB 617 (C. Garcia, Stats. 2017).   
 
 

A. The RPEIR Fails to Describe the General Plan Implementation’s 
Inconsistencies with South Central Fresno’s AB 617 Community Emissions 
Reduction Plan 

 
 In 2018, the California Air Resources Board (CARB) selected the South Central Fresno 
community, as described in the RPEIR, for the development of a Community Air Monitoring 
Plan and Community Emissions Reduction Program (CERP) pursuant to AB 617. AB 617 
requires CERPs to reduce cumulative air pollution in disadvantaged communities such as South 
Central Fresno. Health & Safety Code § 44391.2 (c)(2). South Central Fresno was selected in 
recognition of its high cumulative air pollution exposure burden, significant number of sensitive 
receptors, and census tracts which have been designated as disadvantaged communities. After 
substantial work to develop a plan to reduce emissions in South Central Fresno by community 
members and Air District staff, in September 2019 CARB approved the CERP under AB 61720.  
The CERP recognizes that the majority of air pollution emissions in South Central Fresno come 
from mobile and industrial sources. p. 69. As described by CARB, the CERP “focuses on 
reducing exposure to fine particulate matter (PM2.5), toxic air contaminants (TAC), as well as 
oxides of nitrogen (NOx). 21 

The CERP is unequivocal that its purpose is to reduce pollution in the designated south 
Fresno area. While the San Joaquin Valley Air Pollution Control District (“Air District”) leads 
CERP implementation, the City has a critical role in supporting CERP implementation and 
emission reduction. Several policies and commitments in the CERP implicate the City of 
Fresno’s participation, yet none of these policies and commitments have made their way into 
either the General Plan or the RPEIR. Some of the relevant policies and commitments in the 
CERP that require municipal coordination include: 
 

● HD.11: Heavy Duty Truck Rerouting 
 
● C.5: Incentive Program for Educational Training for Electric Vehicle 

                                                             
20 The CERP is available on CARB’s webpage at the following link: 
http://community.valleyair.org/media/1516/01finalscfresnocerp-9-19-19.pdf 
21 CARB, South Central Fresno webpage available at https://ww2.arb.ca.gov/our-work/programs/community-air-
protection-program/communities/south-central-fresno, accessed on May 6, 2021. 
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Mechanics 
 
● LU.2: Provide Assistance During the California Environmental Quality Act 
Process 
 
● LU.3: Provide Education and Outreach on Available Tools for Public 
Information Regarding Land Use Projects 
 
● LU.4: Collaborating to Enhance Community Participation in Land Use 
Processes 
 
● FD.2: Street Sweeping 
 
● Strengthened working relationship between the Air District and agencies that 
have land use and transportation authority in South Central Fresno, including 
development of a Memorandum of Understanding or other appropriate 
mechanisms for coordination. 

 
And the Response to Comments also declines, for example, to consider suggestions from the Air 
District that revisions be made to the General Plan to discuss a heavy-duty truck rerouting study 
from the adopted CERP, noting that “approved General Plan at this time are limited to specific 
changes related to VMT and compliance with recent legislative updates.” Response to 
Comments, p. 3-55. 

The RPEIR concludes that the Project is consistent with the CERP, because many of the 
CERP’s policies require implementation by the Air District or CARB and because the General 
Plan contains policies supporting mixed-use development and multi-modal transportation.  Yet 
the RPEIR’s analysis fails to acknowledge or discuss the General Plan’s South Industrial Priority 
Area, which designates roughly 5,000 acres of land for heavy industrial use in an area that falls 
within the AB 617 South Fresno community boundaries. General Plan, pp. 2-13, 12-26, Figure 
IM-1; See Draft South Industrial Priority Area Specific Plan, March 2019, p. 722. We have 
provided below copies of the South Central Fresno Community AB 617 Boundaries, as they 
appear on CARB’s South Central Fresno webpage; the SIPA boundaries as displayed in General 
Plan Firgure IM-1, “Priority Areas for Development Incentives,” and an overlay of these 
boundaries which we created.  

 

                                                             
22 Available at the City of Fresno’s website at https://www.fresno.gov/darm/wp-
content/uploads/sites/10/2019/05/SIPA_doc_v4-pressready-1.pdf 
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South Central Fresno AB 617 Boundaries23 

 

 
   General Plan South Industrial Priority Area  

(SIPA designated in grey) (General Plan, Figure IM-1) 
 

                                                             
23 South Central Fresno AB 617 Boundaries figure copied from CARB’s South Central Fresno webpage at 
https://ww2.arb.ca.gov/our-work/programs/community-air-protection-program/communities/south-central-fresno 
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The RPEIR also fails to disclose General Plan policies intended to promote and expedite 

industrial business expansion in this and other industrial-designated areas within the General 
Plan Sphere of Influence. See General Plan, pp. 2-13, 14, 22 (Policy ED-1-j, describing permit 
streamlining and industrial development incentive programs); 12-24 (Policy ED-3-b, providing 
for targeted marketing efforts to support industrial business expansion; Policy ED-3-c, requiring 
the development of incentives to attract targeted industries).  The General Plan’s emphasis on 
industrial business expansion in the heart of the AB 617 South Central Fresno community, 
through Plan’s land use designations and policies, is antithetical to the CERP’s statutory mandate 
to reduce air emissions exposures by sensitive receptors within that area.   

In addition, General Plan and Development Code policies that prioritize and facilitate the 
streamlined approval of industrial development with little or no public process conflicts with 
CERP provisions calling for City and Air District collaboration to deepen community 
engagement in land use decision-making. CERP Policy LU.4 identifies “[e]nsuring more 
comprehensive opportunities for public input on land-use decisions,” “[p]roviding additional 
public access and education regarding permitting and CEQA processes,” and “[b]etter 
communicating and understanding air quality impacts and potential mitigation” as strategies to 
pursue to this end. CERP, p. 94. In contrast, the first of the General Plan’s 17 goals includes the 
use of land use and Development Code policies to “streamline permit approval” to stimulate 
economic development. General Plan, p. 1-5. Goal 13 calls for “efficient processing and permit 
streamlining.” Id., p. 1-7.  This potential for exclusion of community engagement in land use 
decision-making runs afoul of AB 617 and the state-approved CERP. 

The Development Code implements the General Plan’s development streamlining goals 
by designating numerous land uses, including a wide range of industrial land uses24, for 
                                                             
24The FMC permits warehouses, freight/truck terminals, and research and development land uses by right in the 
Heavy Industrial, Light Industrial, Regional Business Park, and Business Park zone districts. FMC, § 15-1302, Table 
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ministerial approval, wherein CEQA does not apply and the City must issue permits for the 
project upon demonstration of compliance with objective design standards and application 
procedures. Fresno Municipal Code (FMC) § 15-4907, Table 15-4907.  The Code provides for 
no public notice to potentially impacted residents or other members of the public and no public 
hearing. Development Permit and Conditional Use Permits, which do trigger CEQA review, also 
may be unilaterally approved by the planning director with no public hearing and the Code does 
not require any public notice for Development Permit issuance.25 Id. Based on these 
Development Code procedures, the City has approved millions of square feet of industrial and 
warehouse development in South Central Fresno since the Code’s approval without any advance 
public notice to or input from surrounding community members.  

Thus, the RPEIR fails to discuss the clear inconsistencies of the City of Fresno General 
Plan and Development Code provisions with the CERP. This violates CEQA.  See CEQA 
Guidelines § 15125(d). 

 
3. The FPEIR’s Heavy Reliance on the Air District To Analyze and Mitigate Air 

Quality Impacts Does Not Comply with the City’s Duties under CEQA  
 

The RPEIR repeatedly suggests that the Air District is solely responsible for analyzing 
and reducing air pollution in Fresno.  Indeed, the entire Air Quality section of the RPEIR seeks 
to persuade the reader that it is the Air District’s responsibility to meet clean air standards, and 
that the City is almost completely free of any role or responsibility in the matter.  However, an 
EIR is “a document of accountability.” California Native Plant Society v. City of Santa Cruz 
(2009) 177 Cal.App.4th 957, 979.  The City’s attempt in the RPEIR to avoid accountability for 
the General Plan’s significant air quality impacts is inconsistent with CEQA. 

The Air District is a special-purpose agency, with limited legal tools at its disposal, and it is 
straining those tools to try to fulfill its responsibilities, having failed to achieve attainment for 
ozone and particulate matter, as discussed on page 30 of this letter.  The City, by contrast, is a 
general purpose government, with planning, zoning, and other police powers at its disposal -- 
powers it is refusing to use.  For instance, the City’s as-of-right zoning of a myriad of land uses 
in industrial areas in South Central Fresno and other areas of the City is an attempt to divest itself 
of its discretionary approval authority, thereby disabling itself from complying with CEQA as to 
the permitting and regulation of major stationary and mobile sources of conventional and toxic 
pollutants.  Problematically, many of the RPEIR’s mitigation measures state in the first sentence 
that they apply only to “discretionary” permitting decisions; i.e., they do not apply to ministerial 
ones.  See, e.g., Mitigation Measures Air 2.1, Air 2.2, Air 2.3, Air 3.1.  The City’s attempt to 
shirk its responsibility to evaluate and mitigate significant air quality impacts violates CEQA.   

 
                                                             
15-1302. In the Light and Heavy Industrial zone districts land uses permitted by right include, among other things, 
“agricultural processing” and “General Industrial” land uses, which the Code states includes “operations such as 
food and beverage processing...; production apparel manufacturing; photographic processing plants; leather and 
allied product manufacturing; wood product manufacturing; paper manufacturing; plastics and rubber products 
manufacturing; nonmetallic mineral product manufacturing; primary metal manufacturing; fabricated metal product 
manufacturing; and automotive and heavy equipment manufacturing.” FMC §§ 15-6705, 6707. 
25 Individuals may issue a written request for notice in advance of the approval of a Development Permit or 
Conditional Use Permit in order to receive notice of the director’s approval of such requests. After receiving notice 
of permit approval, individuals have the option to file an appeal of the decision within fifteen days. FMC § 15-5017. 
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4. The PEIR Relies on Tenuous Reasoning to Arrive at its Conclusion That the Project 
is Consistent with Air District Attainment Plans  
 
The RPEIR uses two tests to determine if the project would create a potentially 

significant impact by conflicting with or obstructing applicable air quality plans (AQPs or 
attainment plans). Pursuant to the first test, if development proposed by the approved General 
Plan exceeds the growth projections used in an applicable attainment plan, it would produce a 
potentially significant impact. The RPEIR determines that the project would not result in a 
potentially significant impact under this test, because “the growth projections used for the 
approved General Plan assume that growth in population, vehicle use and other source categories 
will occur at historically robust rates that are consistent with the rates used to develop the 
SJVAPCD’s attainment plans.” However, several attainment plans listed in the RPEIR – the 
2013 Plan for the Revoked 1-Hour Ozone Standard, the 2007 PM10 Maintenance Plan, and the 
2004 Revision to the California State Implementation Plan for Carbon Monoxide – were adopted 
prior to the General Plan’s approval in December 2014.  The RPEIR’s reasoning therefore raises 
the question of how attainment plans adopted prior to the 2014 General Plan would have taken 
into account the General Plan’s growth projections used for the adopted General Plan.  Even if 
population growth and residential vehicle use projections remained the same for the same for the 
2014 General Plans and previous City of Fresno General Plans, those projections would not 
account for land use and policy changes included in the 2014 General Plan which significantly 
influence the nature and air impacts of growth. 

Given the Fresno’s notoriously poor air quality, its non-attainment status for several 
criteria air pollutants, and the health consequences for residents, it is imperative that the RPEIR’s 
discussion of the bases on which it reached its determination that the General Plan is consistent 
with applicable AQPs is both accurate and transparent.  The City must revise the RPEIR to 
clarify the basis for its determination.  

 
5. The RPEIR’s Analysis of Project-Related Criteria Air Pollutants Omits Critical 

Information and Relies on Unsound Reasoning  
 
The RPEIR’s analysis of the impacts of criteria air pollutant that will result from the 

Project does not allow the public and decision-makers to understand the nature and magnitude of 
the criteria air pollutants that will result from the Project, because it omits critical information 
and fails to demonstrate that its conclusions are supported by sound reasoning and evidence. An 
adequate description of adverse environmental effects is necessary to inform the critical 
discussion of mitigation measures and project alternatives at the core of the EIR. Sierra Club v. 
Fresno County (2018) 6th Cal.5th 502, 514.The RPEIR must be revised to include an accurate 
and complete analysis of the project’s CAPs and their impacts and to include appropriate 
mitigation measures to address those impacts. 
 First, the RPEIR emphasizes that individual projects that occur as a result of the General 
Plan and that exceed thresholds of significance will be required to adopt mitigation measures that 
reduce impacts to less than significance or the City would be required to adopt an EIR. RPEIR, 
4.3-54. But this statement is inaccurate, because, as mentioned above, under the Development 
Code dozens of individual project types are permitted by right without further CEQA review or 
mitigation, including industrial and warehouse projects which are significant emissions sources.  
Thus, the RPEIR violates CEQA by overstating the degree of mitigation and misrepresenting the 
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magnitude of the adverse impacts from criteria air emissions that will occur as a result of General 
Plan implementation. See Sierra Club v. County of Fresno (2018) 6 Cal.5th 502, 514. 
 Second, the RPEIR uses circular and faulty reasoning to support its conclusion that 
criteria air emissions from construction will not violate Air District attainment plans.  In the 
same way that the RPEIR claims that General Plan growth projects are consistent with AQPs, the 
RPEIR also claims that emissions related to construction activities are included in emissions 
forecasts in attainment plans and would therefore not interfere with or obstruct attainment plans. 
RPEIR, p. 4.3-54. As discussed above, however, several AQPs were adopted before the adoption 
of the General Plan. The RPEIR does not disclose how construction emissions forecasts for the 
2014 General Plan could be accounted for attainment plans adopted before 2014. 

Third, the RPEIR fails to support its conclusion that the project’s stationary source 
emissions may be expected to be less than significant. The RPEIR’s analysis references 
emissions from the City’s top-three stationary source emitters but does not connect those 
emissions to a broader analysis of stationary source emissions which may occur as a result of 
entirety of General Plan implementation. Nor does the RPEIR include any other discussion of the 
nature or magnitude of stationary source emissions which may occur. However, General Plan 
implementation represents the potential for extensive new stationary source development, with 
the General Plan’s designation of roughly 5,000 acres of industrial-zoned land in South Central 
Fresno, and Development Code rules allowing for the streamlined development of numerous 
stationary sources on a by right basis or otherwise limited process. 

In finding stationary source emissions to be less than significant, the RPEIR argues that 
the Air District regulatory system will result in “continued reductions in stationary source 
emissions including the continued implementation of the approved General Plan.” RPEIR, p. 4.3-
57.  The RPEIR is not explicit as to whether it anticipates ongoing reductions in stationary 
source emissions only at the individual project level or whether this expectation extends to the 
entire air basin, or why such an expectation would be warranted.  Even if the RPEIR is correct 
that Air District rules will ensure ongoing reduction in emissions, the RPEIR does not identify 
“ongoing emissions reductions” as a threshold for significance and the RPEIR’s assertion that 
ongoing emissions reductions will occur does not justify the finding that stationary source 
emissions for this Project are less than significant. Accordingly, the RPEIR lacks substantial 
evidence to support its determination that stationary-source criteria emissions are less than 
significant, and the RPEIR must be revised. See California Oak Federation v. Regents Univ. of 
California (2010) 188 Cal.App.4th 227, 261-232; CEQA Guidelines § 15384(a). 
 

6. The RPEIR’s Determination That Construction-Related Fugitive Dust Emissions 
Are Less Than Significant Lacks Substantial Evidence 
 
The RPEIR relies heavily on Air District rules and regulations, especially Regulation 

VIII, to support its conclusion that construction-related fugitive dust impacts are less than 
significant. RPEIR, p. 4.3-53. In doing so, the RPEIR misrepresents the Air District’s assessment 
of the adequacy of Regulation VIII as a CEQA mitigation measure. The RPEIR reads, “The 
GAMAQI,” the Air District’s Guidance for Assessing and Mitigation Air Quality Impacts, 
“states that compliance with Regulation VIII will normally reduce impacts from fugitive dust to 
less than significant.” RPEIR, p. 4.3-53. Yet the GAMAQI actually states: 
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“although compliance with District Regulation VIII substantially reduces project specific 
fugitive dust emissions, it may not be sufficient to reduce project specific emissions to less 
than significant levels.  Furthermore, District Regulation VIII does not reduce construction 
exhaust emissions.” p. 7826. 

 
The RPEIR also states that the Air District may “require” the application of certain enhanced 

control measures to projects which merit them due to their size or proximity to sensitive 
receptors. Again, the RPEIR’s choice of words is misleading. The GAMAQI in fact says that 
District may “recommend” such measures “when conditions warrant,” indicating that a project’s 
adoption of such measures is not a requirement but an option. p. 119.  A review of Regulation 
VIII, including Rule 8011 (General Requirements)27 and Rule 8021 (Construction, Demolition, 
Excavation, and Other Earthmoving Activities)28, does not reveal any process for the provision 
or imposition of enhanced control measures by the Air District nor otherwise mention the topic. 

The RPEIR attempts to further emphasize the comprehensive protection against construction-
related fugitive dust emissions afforded by Regulation VIII, noting that “[if] measures included 
in the Dust Control Plan prove inadequate to control fugitive dust, construction contractors must 
implement additional controls or cease dust generation construction activities.” RPEIR, p. 4.3-
53. Yet Regulation VIII does not establish any triggering event for a review of the adequacy of 
fugitive dust control or other oversight mechanism that would ensure compliance.   

General Plan implementation to date has shown that fugitive dust impacts as a result of 
construction are in fact significant, and in the case of warehouse development near sensitive 
receptors, severe despite Regulation VIII and other Air District rules and regulations. Since the 
General Plan was adopted, several concrete warehouse buildings, including an Amazon 
distribution center in 2016, have been constructed in and around the North Pointe Business Park 
located on South North Pointe Drive.  The round-the-clock months-long construction of these 
buildings resulted in the generation of plumes of dust from the project site which coated nearby 
residences on East Central Avenue. Residents, including members of South Fresno Community 
Alliance, a signatory to this letter, were forced to keep their windows shut to reduce the 
infiltration of dust into their homes during this time. Even with such preventative measures, 
residents reported that dust accumulated inside their homes as well as adverse health impacts 
from dust inhalation, including allergies and asthma.  See Attachment 14, South Central 
Neighbors United v. City of Fresno, et al., Petition for Writ of Mandate and Complaint for 
Injunctive Relief, p. 7, lns. 21-23. Continued build out of vacant industrial-zoned sites in this 
area may be expected to result in similar significant impacts on nearby residences and 
community-members in the absence of suitable mitigation.  

Simply put, by relying on Regulation VIII and other Air District rules, the RPEIR fails to 
support its conclusion that fugitive dust emissions are less than significant with substantial 
evidence and overlooks information provided to the City about the serious impacts that General 
Plan buildout has resulted in to date.  

 

                                                             
26 The GAMAQI is available on the Air District’s website at the following link: 
http://www.valleyair.org/transportation/GAMAQI.pdf, accessed on May 10, 2020 
27 Available on the Air District’s website at https://www.valleyair.org/rules/currntrules/r8011.pdf 
28 Available on the Air District’s website at http://www.sjvapcd.dst.ca.us/rules/currntrules/r8021.pdf 
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7. The RPEIR’s Analysis or Mitigation of the Health Impacts Associated with the 
Project’s Air Emissions Falls Short of CEQA’s Requirements 

 
The RPEIR acknowledges that high-volume roadways, stationary diesel engines, and. 

“facilities attracting heavy and constant diesel vehicle traffic,” including distribution centers and 
trucks stops, have been identified by CARB as “posing the highest risk to adjacent receptors.” 
RPEIR, 4.3-16. The RPEIR also states that other facilities with increased risk include 
warehouse distribution centers and large industrial facilities and that “most diesel particulate 
matter,” a carcinogen, “is emitted from mobile sources” including construction and agricultural 
equipment, truck-mounted refrigeration units, and “trucks and buses traveling on freeways and 
local roadways.” Id. Despite these recognitions, the RPEIR fails to even acknowledge or analyze 
the impacts of the Project’s land use and transportation policies which concentrate industrial and 
warehouse distribution facilities and generate voluminous diesel truck traffic in some of the most 
vulnerable communities in Fresno County and the state. 

In addition, the RPEIR omits information necessary for a complete and accurate 
understanding by the public and decision-makers understanding of the Project’s air emissions-
related health impacts. The RPEIR must be revised to address these flaws. 
 

8. The RPEIR Fails to Use Available Information to Analyze Potential Health Impacts 
as a Result of Criteria Air Pollutants  

 
The RPEIR briefly acknowledges three groups of people as sensitive to air pollution: 

children, the elderly, and persons with pre-existing respiratory or cardiovascular illness.” 
Research shows that other population characteristics, including lower educational attainment 
levels, linguistic isolation, housing-cost burden level, poverty and identification as a person of 
color, are associated with heightened vulnerability to health impacts from air pollution. See 
CalEPA’s Update to the California Communities Environmental Health Screening Tool, 
CalEnviroScreen, 3.0, January 2017, pp. 12,9 American Lung Association, 2020 State of the Air 
Report, pp. 20, 21, 37, 66.  Many neighborhoods in Fresno, and in South Fresno in particular, 
rank highly for the percentage of the population the falls into these categories of vulnerability 
pursuant to the California EPA’s CalEnviroScreen, 3.0 tool. To provide a complete analysis, the 
RPEIR should be revised to consider the health impacts of Project air emissions on this broader 
range of vulnerable populations. 

The Air District’s comments on the DPEIR implored the City to include a discussion of 
how the General Plan “will endeavor to conform to the Court’s holding” in Sierra Club v. 
County of Fresno (2018) 6 Cal.5th 502 (Friant Ranch), where the California Supreme Court held 
that an EIR’s overly general discussion of adverse health impacts from air pollution failed to 
comply with CEQA.  Response to Comments B3-5. Despite the Air District’s comments, the 
RPEIR makes no attempt to correlate the project’s anticipated emissions of criteria air pollutants 
and human health. Rather, it claims that an analysis of the correlation between a project’s 
anticipated criteria air pollutants on human health is not possible, relying on statements 
contained in a 2015 Amicus Curiae brief by the Air District in Sierra Club, et al. v. Fresno 
County, et al. that “currently available modeling tools are not equipped to provide a meaningful 
analysis of the correlation between an individual development project’s air emissions and 
specific human health impacts.” RPEIR, 4.3, 57, 58. Yet, the project studied by the RPEIR is not 
an individual development project but rather a plan-level project encompassing all development 
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within the General Plan Planning Area through buildout in 2056. The RPEIR’s use of project-
level significance thresholds for CAPs is not an adequate basis for the RPEIR to fail to assess 
health impacts associated with the Project’s criteria air pollutants. 

Furthermore, the RPEIR is incorrect that the current science of modeling is incapable of 
correlating anticipated emissions with health impacts.  Other agencies have analyzed the 
localized health effects of criteria air pollutants for land use projects within their jurisdictions. 
For example, the City of San Jose conducted a health impact assessment as part of its EIR for a 
project to expand facilities and operations at San Jose International Airport. See Integrated Final 
EIR for the Amendment to Norman Y. Mineta San Jose International Airport Master Plan EIR 
City of San Jose, April 2020, at Appendix D.29 San Jose’s assessment included the health effects 
associated with the Airport Master Plan’s increase in PM2.5 emissions and ozone concentrations. 
See, e.g., id. at 10. 

In contrast, here, the RPEIR’s analysis of the health impacts associated with criteria air 
emissions focuses in significant part on the RPEIR’s claims that Project emissions are not high 
enough to use regional modeling to correlate health effects on a Basin-wide level. RPEIR, p. 4.3-
58, 59. It also emphasizes that that “emissions of NOx, VOCs, and ozone... have been trending 
downward” within the San Joaquin Valley Air Basin. RPEIR, p. 4.3-58. Yet in focusing on 
modeling deficiencies at the regional level and regional level trends, the RPEIR completely 
ignores abundant research associating serious localized health impacts with concentrated air 
pollutant exposures. The Office of Planning and Research recommends that “[l]ocal governments 
should . . . consider localized air pollution resulting from the concentration of various stationary 
sources in disadvantaged communities, such as freight-handling facilities, manufacturing 
facilities or other industrial air pollution sources.” State of California 2017 General Plan 
Guidelines, p. 16.30 The California Air Resources Board’s “Technical Advisory: Strategies to 
Reduce Air Pollution Exposure Near High-Volume Roadways,” (CARB Technical Advisory) 
states that studies show that sensitive populations can experience serious health impacts, 
including worsening of asthma and cardiovascular disease and adverse birth outcomes because of 
exposure to traffic-related air pollution.31 The advisory also states that studies “show that poor 
and minority communities are more likely to live near busy roadways, and therefore may be 
more at-risk for the health effects related to exposure to traffic emissions.” p. 3. Here, the 
General Plan’s land use designations providing for the extensive co-location of new industrial 
development and warehouses with existing disadvantaged communities and the use of local 
roadways for high-volume truck and car traffic serving those projects indicate that the General 
Plan can be expected to result in significant adverse health impacts associated with localized 
project air emissions.  The RPEIR improperly fails to evaluate these impacts.  The PEIR also 
fails to include any discussion of the project’s anticipated emissions of criteria air pollutants for 
which the Air District is currently in attainment, including lead, carbon monoxide, and sulfur 
dioxide. The City’s Response to Comments justifies this exclusion on the basis that Project is 
“not expected to result in substantial changes to the levels of these pollutants.” But this 
expectation is unsupported. Carbon monoxide is a primary emission from motor vehicles. CARB 
Technical Advisory, p. 3. 

In addition, the PEIR does not even provide any information about the quantity of 

                                                             
29 Available at https://www.sanjoseca.gov/home/showpublisheddocument/61648/637304476574000000.  
30 Available at https://opr.ca.gov/docs/OPR_COMPLETE_7.31.17.pdf, accessed on May 6, 2021. 
31 Available at https://ww3.arb.ca.gov/ch/rd_technical_advisory_final.pdf, accessed on May 6, 2021. 
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ozone that may be expected to result from project implementation. As noted above, in recent 
case law, the Supreme Court held that inclusion of raw numbers estimating tons of ROG and 
NOx from a project alone do not provide meaningful information to a reader about how much 
ozone will be produced and whether that ozone will result in adverse health effects. Sierra Club 
v. Fresno County (2018) 6 Cal.5th 502, 520. The Air District’s assertion in a legal brief in 2015 
that it lacks models to assess CAP impacts from individual projects on human health does not 
justify the DPEIR’s failure to make any attempt to conduct such an analysis. As the Supreme 
Court stated in Sierra Club, “technical perfection” or “scientific certainty” are not required of a 
DPEIR’s analysis, but “adequacy, completeness, and a good-faith effort at full disclosure” is. 
Sierra Club v. Fresno County (2018) 6 Cal.5th 502, 515. 
 Furthermore, the RPEIR does not provide adequate information on the failure to attain 
the federal and state ozone standards that is sufficient for the public to understand what the 
Valley’s attainment status, and its ambient air quality, really are.  For example, the RPEIR states 
that the Air District has a plan for meeting the federal 2008 ozone standard. RPEIR, p. 4.3-22. 
That is true; the APCD does have such a plan.32 However, the 2008 ozone standard was 75 ppb 
of ozone per cubic meter of air over one hour.  That standard was replaced with a more stringent 
standard of 70 ppb over eight hours in 2015, and the Air District does not have a federally-
approved plan to achieve this standard.  The Air District is working on a plan but in the 
meantime and for the foreseeable future, the Central Valley is designated Extreme 
Nonattainment for ozone, the worst, most polluted status.33  The RPEIR does state this fact on 
the last page of the Air Quality section, and acknowledges that additional ozone caused by 
growth in the City will worsen the violation, but only after a long and winding discussion of 
multiple plans. REIR, p. 4.3-64. Accordingly, the RPEIR fails as an informational document in 
this regard. See Pub. Res. Code §21061. The RPEIR also does not adopt mitigation measures in 
keeping with the seriousness of the City’s air quality problem.   

The Central Valley is also nonattainment for the federal PM2.5 standard.34  The RPEIR 
does not state whether the Air District’s plan to meet the federal standard has federal approval (it 
does not).  The RPEIR does state that the plan was designed to meet the federal standard by 
2020, but the chart on p. 4.3-9 shows that the San Joaquin Valley basin is still in nonattainment, 
and the chart on p. 4.3-7 shows that Clovis exceeded the federal standard for up to 96 days a year 
in the last four years for which data is available.  This is still a serious problem and demands 
both a finding of significance and stringent mitigation measures in the RPEIR.   
 

9. The RPEIR Fails to Make a Good-Faith Effort to Analyze Health Risks Resulting 
from Sensitive Populations’ Exposures to Toxic Air Contaminants 
 
The RPEIR specifically identifies only four toxic air contaminants, namely, benzene, 

butadiene, formaldehyde, and hydrogen sulfide, and provides little information about their 
individual health impacts. However, the California EPA identifies several dozen TACs and 

                                                             
32 See http://valleyair.org/Air_Quality_Plans/Ozone_Plans.htm. 
33 See https://www.arb.ca.gov/desig/adm/2018/fed_o3.pdf?_ga=2.235713473.1978218741.1630711504-
527926224.1605049275, last visited 9/3/21;  
34 https://www.arb.ca.gov/desig/adm/2019/state_pm25.pdf?_ga=2.173331683.1978218741.1630711504-
527926224.1605049275, last visited 9/3/21; PEIR, p.4.3-9.  
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provides extensive documentation regarding their unique health impacts.35 The RPEIR cannot 
analyze the impacts of toxic air contaminants on sensitive receptors where it has not even 
identified the air pollutants at issue. 

In addition, The DPEIR fails to include any meaningful analysis of potential exposure of 
sensitive receptors to TACs based on its assertion that it is not possible to calculate the risks, 
because the City cannot determine the amount of TACs that will be released. The RPEIR fails to 
make a good-faith effort to provide information that is available regarding potential exposures of 
sensitive receptors and possible health impacts given General Plan land use designations, land 
uses permitted within those designations and their potential TAC emissions, their proximity to 
sensitive receptors, and factors impacting sensitive receptor exposure in those locations. 

The City must revise the RPEIR to correct these deficiencies and adopt adequate 
mitigation measures to address the exposure of sensitive populations to air pollution as identified 
in the revised DPEIR. 

 
10. The RPEIR Fails to Identify Adequate Mitigation for the Project’s Criteria Air 

Pollutants 
 

The RPEIR finds that the Project will result in significant impacts associated with the 
release of criteria air pollutants.  In response to these impacts, the RPEIR identifies two 
mitigation measures, AIR-2.1 and AIR-2.2.  MM AIR-2.1 states: 

 
“If construction related air pollutants are determined to have the potential to exceed the 
SJVAPCD adopted threshold of significance, the Planning and Development Department 
shall require that applicants for new development projects incorporate mitigation 
measures into construction plans to reduce air pollutant emissions during construction 
activities” (p. 2-5) 
 

MM AIR-2.2 states: 
 

“If operation-related air pollutants are determined to have the potential to exceed the 
SJVAPCD-adopted thresholds of significance, the Planning and Development 
Department shall require that applicants for new development projects incorporate 
mitigation measures to reduce air pollutant emissions during operational activities” (p. 2-
6). 
 
As designed, these measures will fail to meaningfully reduce project CAP impacts.  First, 

AIR-2.1 and 2.2 only apply to projects which require discretionary review. Yet, as discussed 
above, the General Plan and Development Code establish by right permit issuance for numerous 
projects, including industrial and warehouse projects which the RPEIR acknowledges are 
associated with significant air emissions. AIR-2.1 and 2.2 will not apply to these projects. The 
Air District’s comments on the PEIR recognize this problem as well; the Air District 
recommended that the “the General Plan include language supported by policy requiring 

                                                             
35 CalEPA’s Office of Environmental Health Hazard Assessment provides a list of TACs and documents with 
information specific to each TAC on its website at the following link: https://oehha.ca.gov/air/general- info/toxic-
air-contaminant-list-staff-reportsexecutive-summaries 
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[projects that do not require discretionary review] to prepare a technical assessment in 
consultation with the District, and recommending that a VERA be considered for development 
projects determined to have a significant impact on air quality.” Response to Comments at B3-
12.  The City improperly refused to adopt this sensible recommendation. See id.  

Second, the measures would unlawfully defer formulation of mitigation to future projects 
without incorporation of specific performance standards the mitigation will achieve. CEQA 
Guidelines § 15126.4(a)(1)(B).  The City may not rely on mitigation measures AIR-2.1 and 2.2 
as currently drafted. 

The RPEIR is required to identify and consider all feasible mitigation. The City must 
revise the DPEIR to incorporate mitigation measures which apply to all projects (not only those 
subject to discretionary review) that contribute to the General Plan’s significant CAP emissions 
impacts and identify enforceable and feasible mitigation at this time. Examples of feasible and 
effective mitigation measures include but are not limited to: 
 

• the re-designation of industrial land uses near residential land uses, schools, and other 
sensitive receptors to less intensive and community-serving uses; 

• amendment of the Development Code to incorporate enhanced protections for 
disadvantaged communities and vulnerable populations, including adopting 
Conditional Use Permit requirements for warehouse facilities and other land uses 
known for significant air quality impacts; 

• heightened standards for acceptable impact levels for permit issuance; heightened 
performance standards; and specific penalties and enforcement measures to reduce air 
quality-related violations for projects which would have air quality impacts and are 
located in or near disadvantaged communities; 

• the adoption, funding, and staffing of a program to conduct proactive code 
enforcement of air quality-related rules, regulations, and mitigation measures 
applicable to industrial facilities, warehouse and distribution centers, and other 
facilities which result in significant air impacts on sensitive receptors; 

• the creation of a program to dedicate funds for enforcement of air quality-related 
rules and regulations to programs to reduce the impacts of air pollution exposure on 
vulnerable populations; and, 

• commitments to take specific actions and work with the Air District to implement 
specific policies and measures contained in the South Fresno Community CERP. 

 
In addition, the Attorney General Xavier Becerra issued a guidance document titled, 

“Warehouse Projects: Best Practices and Mitigation Measures to Comply with the California 
Environmental Quality Act.”36 The document identifies numerous mitigation measures 
applicable to air quality and other impacts of warehouse development which have been 
implemented in warehouse projects across the state and are recommended by the Attorney 
General’s Office. These measures include but are not limited to the following mitigation for 
construction and operation impacts: 

 

                                                             
36 Available at https://oag.ca.gov/sites/all/files/agweb/pdfs/environment/warehouse-best-practices.pdf, accessed on 
May 7, 2021. 
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● Requiring off-road construction equipment to be zero-emission, where available, and all 
diesel-fueled off-road construction equipment, to be equipped with CARB Tier IV-
compliant engines or better, and including this requirement in applicable bid documents, 
purchase orders, and contracts, with successful contractors demonstrating the ability to 
supply the compliant construction equipment for use prior to any ground-disturbing and 
construction activities.  

● Prohibiting off-road diesel-powered equipment from being in the “on” position for more 
than 10 hours per day 

● Providing electrical hook ups to the power grid, rather than use of diesel-fueled 
generators, for electric construction tools, such as saws, drills and compressors, and using 
electric tools whenever feasible.  

● Limiting the amount of daily grading disturbance area.  
● Prohibiting grading on days with an Air Quality Index forecast of greater than 100 for 

particulates or ozone for the project area.  
● Forbidding idling of heavy equipment for more than two minutes.  
● Requiring that all facility-owned and operated fleet equipment with a gross vehicle 

weight rating greater than 14,000 pounds accessing the site meet or exceed 2010 model-
year emissions equivalent engine standards as currently defined in California Code of 
Regulations Title 13, Division 3, Chapter 1, Article 4.5, Section 2025. Facility operators 
shall maintain records on-site demonstrating compliance with this requirement and shall 
make records available for inspection by the local jurisdiction, air district, and state upon 
request. 

● Requiring all heavy-duty vehicles entering or operated on the project site to be zero-
emission beginning in 2030. 

● Requiring on-site equipment, such as forklifts and yard trucks, to be electric with the 
necessary electrical charging stations provided.  

● Requiring tenants to use zero-emission light- and medium-duty vehicles as part of 
business operations. 

● Forbidding trucks from idling for more than two minutes and requiring operators to turn 
off engines when not in use.  

● Posting both interior- and exterior-facing signs, including signs directed at all dock and 
delivery areas, identifying idling restrictions and contact information to report violations 
to CARB, the air district, and the building manager.  

● Installing and maintaining, at the manufacturer’s recommended maintenance intervals, air 
filtration systems at sensitive receptors within a certain radius of facility for the life of the 
project.  

● Installing and maintaining, at the manufacturer’s recommended maintenance intervals, an 
air monitoring station proximate to sensitive receptors and the facility for the life of the 
project, and making the resulting data publicly available in real time. While air 
monitoring does not mitigate the air quality or greenhouse gas impacts of a facility, it 
nonetheless benefits the affected community by providing information that can be used to 
improve air quality or avoid exposure to unhealthy air.  

● Constructing electric truck charging stations proportional to the number of dock doors at 
the project. 

● Constructing electric plugs for electric transport refrigeration units at every dock door, if 
the warehouse use could include refrigeration.  
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● Constructing electric light-duty vehicle charging stations proportional to the number of 
parking spaces at the project.  

● Installing solar photovoltaic systems on the project site of a specified electrical 
generation capacity, such as equal to the building’s projected energy needs.  

● Requiring facility operators to train managers and employees on efficient scheduling and 
load management to eliminate unnecessary queuing and idling of trucks.  

● Requiring operators to establish and promote a rideshare program that discourages single-
occupancy vehicle trips and provides financial incentives for alternate modes of 
transportation, including carpooling, public transit, and biking.  

● Meeting CalGreen Tier 2 green building standards, including all provisions related to 
designated parking for clean air vehicles, electric vehicle charging, and bicycle parking.  

● Achieving certification of compliance with LEED green building standards.  
● Providing meal options onsite or shuttles between the facility and nearby meal 

destinations. 
● Posting signs at every truck exit driveway providing directional information to the truck 

route. 
● Improving and maintaining vegetation and tree canopy for residents in and around the 

project area.  
● Requiring that every tenant train its staff in charge of keeping vehicle records in diesel 

technologies and compliance with CARB regulations, by attending CARBapproved 
courses. Also require facility operators to maintain records on-site demonstrating 
compliance and make records available for inspection by the local jurisdiction, air 
district, and state upon request.  

● Requiring tenants to enroll in the United States Environmental Protection Agency’s 
SmartWay program, and requiring tenants to use carriers that are SmartWay carriers. 

● Providing tenants with information on incentive programs, such as the Carl Moyer 
Program and Voucher Incentive Program, to upgrade their fleets. 
 
Given the increasing prevalence of warehouse development in Fresno, we recommend 

that the City review the mitigation measures contained in the document and incorporate them as 
appropriate into the RPEIR. 

 
11. The RPEIR Erroneously Fails to Acknowledge or Analyze COVID-19 As Part of the 

Environmental Setting 
 
Over the past year, the global COVID-19 pandemic has had a devastating toll on San 

Joaquin Valley and Fresno residents. Fresno County has registered over 100,000 COVID-19 
cases and 1,680 deaths as a result of the pandemic.37  Studies comparing excess deaths in 2020 
versus prior years indicate that confirmed U.S. deaths due to the coronavirus are significantly 
lower than the actual death rate attributable to COVID-19.38  In December 2020, ICUs of 

                                                             
37 See Fresno County, COVID-19 Data Hub, available at https://covid-19-cofgisonline.hub.arcgis.com/, access on 
May 6, 2021. 
38 CNBC, Official U.S. coronavirus death toll is “a substantial undercount’ of actual tally, Yale study finds,” July 1, 
2020, available at https://www.cnbc.com/2020/07/01/official-us-coronavirus-death-toll-is-a-substantial-undercount-
of-actual-tally-new-yale-study-finds.html, accessed on May 6, 2021  
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hospitals in the San Joaquin Valley region reached full capacity and zero available beds due to 
the prevalence of critically-ill COVID-19 patients.39  COVID-19 has disproportionately infected 
and killed more Latino and disproportionately killed more Black people in the United States, and 
has disproportionately killed and infected Latinos in Fresno County. Fresno County COVID-19 
Data and Surveillance Dashboard, Covid-19 Deaths Race-Ethnicity, and Cases by Race and 
Ethnicity; U.S. Center for Disease Control, COVID-19 Racial and Ethnic Health Disparities40. 

Numerous studies published over the past year have documented heightened 
susceptibility to COVID-19 and other viruses among people who experience greater air pollution 
exposures, including traffic-related air pollution. A study by researchers at the Harvard T.H Chan 
School of Public Health found that people who live in U.S. regions with high levels of PM2.5 are 
more likely to die from COVID-19 than people who live in less polluted regions.41 Another study 
found that patients with severe COVID-19 infections requiring intensive care were twice as 
likely to have had pre-existing diseases, including heart diseases, stroke, chronic lung disease 
and diabetes, known to be caused by air pollution.42 Multiple studies have found that living in 
communities with greater exposure to tailpipe emissions is associated with increased COVID-19 
incidence and risk of dying from COVID.43 Another study found positive associations between 
short-term PM2.5, PM10, CO, NO2, and O3 exposure with COVID-19 infection.44 Studies have 
also found evidence from past outbreaks, including SARS and influenza, that breathing more 
polluted air increased risks of death. 

As a result of vaccine access barriers and vaccine hesitancy, only 26.5% of residents have 
been fully vaccinated and just 28% of residents who live in the economically and socially 
disadvantaged South Fresno zip codes have received at least one does of COVID-19 vaccine.45 
Due to low demand for vaccine, Fresno County shipped about 28,000 vaccines to other counties 

                                                             
39 Los Angeles Times, “’I’ve seen people die.’ COVID-19 slams Central Valley hospitals, as many resist 
lockdowns.” December 13, 2020, available at https://www.latimes.com/california/story/2020-12-13/san-joaquin-
valley-coronavirus-hospitals-many-resist-lockdown, access on May 6, 2021. 
40 Fresno County’s COVID-19 Data and Surveillance Dashboard is accessible at https://covid-19-
cofgisonline.hub.arcgis.com/. Accessed on May 10, 2021; the U.S. CDC’s COVID-19 Racial and Ethnic Health 
Disparities webpage is located at the following link: https://www.cdc.gov/coronavirus/2019-
ncov/community/health-equity/racial-ethnic-disparities/disparities-deaths.html 
41 Wu, X., et al. Air pollution and COVID-19 mortality in the United States: Strengths and limitations of an 
ecological regression analysis, Science Advances, Nov 4, 2020: 
Vol. 6, no. 4., available at https://advances.sciencemag.org/content/6/45/eabd4049/tab-pdf 
42 Yang, J., et al. Prevalence of comorbidities and its effects in patients infected with SARS-CoV-2: a systematic 
review and meta-analysis, International Journal of Infectious Diseases 94 (2020) 91-95, available at 
https://www.ijidonline.com/article/S1201-9712(20)30136-3/pdf, accessed on May 6, 2021 
43 Liang, D. et al., Urban Air Pollution May Enhance COVID-19 Case Fatality and Mortality Rates in the United 
States, The Innovation, Sept. 21, 2020, available at https://www.cell.com/the-innovation/fulltext/S2666-
6758(20)30050-3, accessed on May 6, 2021; Lipsitt, J., et al., Spatial analysis of COVID-19 and traffic-related air 
pollution in Los Angeles, Environment International, Vol. 153, August 2020, available at 
https://www.sciencedirect.com/science/article/pii/S0160412021001562#!, accessed on May 6, 2021 
44 Zhu, Y., et al. Association between short-term exposure to air pollution and COVID-19 infection: Evidence from 
China. Science of the Total Environment, Vol. 727, July 20, 2020, available at 
https://www.sciencedirect.com/science/article/abs/pii/S004896972032221X?via%3Dihub, accessed on May 6, 2021 
45 Fresno Bee, “See Fresno County vaccination rates by ZIP code.  How does your neighborhood compare?,” April 
18, 2021, available at https://www.fresnobee.com/news/local/article250730119.html, accessed on May 6, 2021 
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and reduced the number of vaccines it ordered in April 2021.46  In addition, recent uncontrolled 
COVID-19 outbreaks in India and other nations have led to the spread of dangerous virus 
variants. Experts expect that vaccine hesitancy and barriers, coupled with ongoing and 
accelerating outbreaks and the emergence of variants, is likely to prolong the pandemic.47  

Despite the abundance of information available about the continued prevalence of 
COVID-19, the virus’ grim impacts on people in Fresno, and the heightened susceptibility to 
COVID and other viruses caused by air pollution exposure, the RPEIR dismisses the relevance 
of COVID to its analysis. The RPEIR mischaracterizes the nature of the pandemic in relationship 
to the City’s obligations under CEQA, stating that the pandemic “is an impact of the 
environment on the Project, which is not required to be addressed in a CEQA analysis.”  RPEIR, 
p. 1-3. The City is incorrect. The General Plan’s impacts, including the nature and severity of its 
air quality impacts, are affected by and must be considered in light of research and other 
information demonstrating the heightened vulnerability of residents who are exposed to air 
pollution to viral illness, including COVID-19 and other viruses. In particular, the pandemic and 
potential for other viral outbreaks are relevant to the nature and severity of the General Plan’s air 
quality impacts on human beings and must be acknowledged and incorporated into the RPEIR as 
a component of the environmental setting. CEQA Guidelines, § 15125(c) (requiring “the 
significant effects of the project to be considered in the full environmental context”); Friends of 
the Eel River v. Sonoma County Water Agency (2003), 108 Cal.App.4th 859, 874 (interpreting 
CEQA Guidelines § 15125 broadly to afford the fullest possible protection to the environment 
and ensure the accuracy of the EIR’s environmental effects analysis). The disproportionate 
impacts of COVID-19 on people of color, and the disproportionate share of Latino and Black 
residents that live in South Fresno neighborhoods with heightened exposures to air pollution 
raise particular concerns as to the PEIR’s failure to assess and mitigate air quality and health 
impacts, and failure to assess the disproportionate impacts of this failure on people of color, 
especially in the context of COVID-19. 

 
V. The RPEIR Fails to Adequately Analyze and Mitigate for the General Plan's  

Greenhouse Gas Emissions, and the Recirculated GHG Plan Cannot Qualify as a  
CEQA Streamlining Document 
 
Reducing GHG emissions to minimize the harms from climate change is one of the most 

urgent challenges of our time. Scientific evidence continues to mount that we are not only facing 
a true climate crisis, but also rapidly running out of time to confront it. The City of Fresno and 
the surrounding region face mounting risks from climate change, including wildfire, precipitation 
extremes, and decreased water supply. GHG Plan at 2.7 to 2.8. Moreover, the effects of climate 
change in California and the San Joaquin Valley in particular – such as extreme heat events, 
flooding, and drought – disproportionately impact low-income communities and communities of 
color. See Attachment 15, The climate gap: environmental health and equity implications of 
climate change and mitigation policies in California-a review of the literature, S. Shonkoff et al., 
Climatic Change (2011) at S485-86; See Attachment 16, Climate Change, Public Health, and 

                                                             
46 Fresno Bee, “’Demand isn’t there.’ As Fresno residents refuse vaccine, doeses shipped to other counties.’ April 
15, 2021, available at https://www.fresnobee.com/news/local/article250706119.html. 
47 New York Times, “India’s outbreak is a danger to the world.  Here’s why. 
https://www.nytimes.com/2021/05/02/world/india-covid-variants.html 
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Policy: A California Case Study, C. Ganesh, et al. AJPH Policy (2017). These communities 
often have more limited resources to access cooler and safer conditions during heat events and 
are more likely to suffer from chronic health conditions that heighten risk of death during heat 
waves and other extreme weather events. See Id. at S486-90. The residents of Fresno therefore 
have a direct and immediate interest in swift and decisive climate action at all levels of 
government. Further, the law is clear that lead agencies must thoroughly evaluate a project’s 
impacts on climate change under CEQA, and identify and adopt feasible mitigation measures to 
address project-specific or cumulative impacts. See Communities for a Better Env’t v. City of 
Richmond (2010) 184 Cal.App.4th 70, 89-91; CEQA Guidelines § 15064.4.  

The City’s preparation of the RPEIR and 2021 Recirculated GHG Plan (“GHG Plan”), 
included as Appendix G to the RPEIR, offered an important opportunity to aggressively reduce 
emissions, including from VMT, which contributes significantly to climate disruption in Fresno. 
GHG Plan at ii. Unfortunately, in preparing these recirculated documents, the City has yet again 
passed up the opportunity to do so. The RPEIR and 2021 GHG Plan suffer from the same defects 
as the PEIR and the 2020 GHG Plan before them.   

The GHG Plan continues to rely largely on vague, nonbinding policies from the General 
Plan to reduce GHG emissions, and fails to provide data to support its conclusion that 
compliance with these policies would be sufficient to meet the state’s GHG emission reduction 
mandates. Further, the GHG Plan applies such a vague approval process for a project to tier off 
of the GHG Plan that it provides no assurance that tiered projects will reliably reduce GHG 
emissions though project design. With these deficiencies, the GHG Plan cannot serve as a 
“qualified” climate action plan under CEQA Guidelines section 15183.5, i.e. one that can be 
used as a “threshold of significance” for evaluating the climate impacts of future discretionary 
projects. 

The RPEIR likewise relies on implementation of these same vague, optional General Plan 
policies to mitigate the impacts of greenhouse gas emissions from General Plan implementation. 
Finding that GHG emissions from implementation might nevertheless have potentially 
significant climate change impacts, the RPEIR asserts that these emissions can be mitigated to 
less than significant levels with a single mitigation measure: new development projects subject to 
discretionary review are to show consistency with the GHG Plan and implement applicable 
measures from the GHG Plan’s CEQA Project Consistency Checklist. See Mitigation Measure 
GHG-1.1, RPEIR at 4.8-47. Efficacy of this measure is unsupported by substantial evidence      
and cannot be relied upon given the vague framework for project-level GHG reductions laid out 
in the GHG Plan. The RPEIR also lacks evidence to support its conclusion that the General Plan 
is consistent with applicable plans, policies, and regulations adopted to reduce GHG emissions. 
RPEIR at 4.8-47 to 49. 

 
A. The City’s Recirculated GHG Plan Fails to Ensure Reduction of GHG 

Emissions and Cannot be Relied on for Tiering under CEQA Guidelines § 
15183.5 
 

Where a public agency’s climate action plan meets the requirements in CEQA Guidelines 
section 15183.5, compliance with that plan may be used to mitigate cumulative levels of GHG 
emissions within a jurisdiction to a less-than-significant level and allows development project 
tiering from the plan. CEQA Guidelines § 15185.3. Such plans must do all of the following: (1) 
make an inventory of greenhouse gas emissions, both existing and projected over a specified 
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time period, resulting from activities within a defined geographic area; (2) set a reduction target, 
based on substantial evidence, below which the contribution to greenhouse gas emissions from 
activities covered by the plan would not be cumulatively considerable; (3) forecast projected 
emissions for activities covered by the plan; (4) specify reduction measures or a group of 
measures, including performance standards, that substantial evidence demonstrates, if 
implemented on a project-by-project basis, would collectively achieve the reduction target; and 
(5) establish a mechanism to monitor the plan's progress toward achieving reduction targets. 

The City’s GHG Plan fails to meet all of these requirements. In particular, it continues to 
omit 2050 as a target reduction year, which leaves the City without information on whether 
adequate reductions, under General Plan and other local policies, will be possible in later years. 
The Plan also lacks substantial evidence that its reduction measures, taken largely from the 
General Plan, are capable of achieving reduction targets. Further, it provides only vague 
direction for how a project tiering off of the GHG Plan would comply with the plan, 
undermining the GHG Plan’s ability to ensure project-level emissions reduction. 

 
1. The Baseline Inventory of GHG Emissions Is Incomplete and 

Inaccurate 
 

The baseline inventory of City GHG emissions is the foundation of the GHG Plan.  
Without a complete and accurate inventory, the City cannot accurately project future business-
as-usual (“BAU”) emissions or measure the effectiveness of reduction measures in meeting 
identified targets and goals. Effective policies cannot be built on a flawed inventory. 
Unfortunately, the City’s GHG Plan inventory is incomplete and therefore inaccurate.  

First, the GHG Plan omits a 1990 inventory of local emissions (GHG Plan at 3-2), even 
though compliance with AB 32 and California’s 2017 Climate Change Scoping Plan require an 
80 percent emissions reduction below 1990 levels by 2050. RPEIR at 4.8.50. Because the Plan 
omits a 1990 inventory, the City will not be able to establish whether it is on track to meet and 
ultimately does meet, this state-mandated target. The GHG Plan must be revised to include a 
1990 emission inventory. 

Second, in developing a 2010 inventory – which the GHG Plan uses to the exclusion of a 
1990 inventory – the GHG Plan omits certain types of emissions without justification. For 
example, the GHG Plan states that it did not include emissions sources that comprise less than 3 
percent of the emissions inventory. GHG Plan at 3-1. The GHG Plan gives no further details and 
no explanation or basis for this arbitrary omission. 

Similarly, the inventory specifically omits emissions from large industrial sources that are 
subject to California Air Resources Board’s (CARB) reporting regulations and to Cap-and-Trade 
regulations. Id. In other words, only emissions from smaller sources are counted in the baseline 
inventory, while emissions from larger permitted sources are ignored. However, by subtracting 
permitted industrial emissions from the baseline inventory, the GHG Plan presents an inaccurate 
description of existing conditions. CEQA Guidelines § 15125(a).  

The City’s GHG Plan and PEIR fail to disclose these emissions, analyze their impacts, or 
identify feasible measures to ensure emission reductions over the life of the Plan. The result is a 
GHG Plan that presents flawed baseline data of GHG emissions that undermines the entire 
planning process. Without an accurate baseline inventory, the PEIR presents an inaccurate 
description of the existing setting and its projected future emissions  have no evidentiary basis. 
Inasmuch as the City permits the activities resulting in emissions, the City has an obligation to 
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disclose these emissions. The failure to do so renders the GHG Plan fatally flawed. A revised 
Plan must correct this flaw and include a comprehensive inventory of all emissions. 

 
2. The GHG Plan Must Include Substantial Evidence to Support Its 

BAU Scenarios and Further Explain Its 2020 Emissions Figures 
 

The GHG Plan, as well as the RPEIR, use “Business-as-Usual” (BAU) scenarios as a 
starting point to calculate the City’s projected GHG emissions in 2020, 2030, and 2035. GHG 
Plan at 3-4; RPEIR at 4.8-33. Yet those documents fail to explain how these BAU figures were 
calculated and what assumptions they rely on. While the GHG Plan notes that BAU emissions 
used “population, households, and employment growth rate from the Fresno County 2050 
Growth Projections developed by Fresno County Council of Governments” (GHG Plan at 3-4), it 
does not disclose what methodology it used to arrive at the BAU figures, and whether, for 
example, the BAU numbers take into account the surge in warehouse development and 
associated truck trips allowed for under the City’s General Plan. The GHG Plan and the RPEIR 
must be revised to include substantial evidence supporting its BAU calculations. 

At the same time, it is unclear to what extent the GHG Plan’s 2020 emissions figures 
represent an emissions inventory versus an emissions projections. See GHG Plan at 3-4. The City 
must revise the Plan to explain how it arrived at these 2020 figures, including whether those 
figures account for the dramatic increase in warehouse space and truck traffic in Fresno 
subsequent to adoption of the City’s 2014 General Plan. 

 
3. The GHG Plan’s Emission Forecasts Should Extend to 2050 

 
The GHG Plan states that the “approved General Plan and GHG Plan Update ensure that 

the City of Fresno will do its part of reducing GHG emissions for the short-term (2020) and the 
long term (2050).” GHG Plan at 1-9; see also RPEIR at 4.8-50. Yet the GHG Plan, as well as the 
RPEIR, forecast emissions only for the years 2020, 2030, and 2035. The forecast does not go to 
2050. GHG Plan at i; RPEIR at 4.8-50. Although the GHG states that “[a] straight-line projection 
from the 2030 to 2050 goals would result in a reduction goal of 58 percent below baseline levels 
by 2035” (GHG Plan at 4-4) it is unclear how this figure was determined and the GHG Plan does 
not include 2050 in its emission forecast charts. (GHG Plan at 4-4, 4-33, 4-34). 

The RPEIR asserts that a forecast farther into the future than 2035 is unnecessary. It 
states that “[a]lthough the General Plan growth rate would result in buildout by the year 2056, 
given current methods and the State’s goals and targets, 2035 is a reasonable forecast for GHG 
and is in-line with the State emission reduction targets.” RPEIR at 4.8-47. This approach is 
inadequate. First, the GHG Plan notes that one of the goals of converting the MEIR to a PEIR is 
to “extend[] the life of the Fresno General Plan and the accompanying environmental document 
by up to 10 years.” GHG Plan at 1-2. To the extent that this means extending the lives of these 
documents 10 years past 2035, until 2045, a forecast farther into the future is essential to 
establish that the General Plan’s policies are capable of reducing emissions in line with state 
mandates over the entire life of the General Plan.  

Further, because buildout under the General Plan extends to 2056 (GHG Plan at 2-2; 
RPEIR at 4.8-47) the GHG Plan should have forecast emissions to implement the plan until at 
least 2050. As drafted, the document considers less than 20 years’ worth of emissions. Twenty 
year is a small fraction of the time over which General Plan impacts will be felt, a Plan that sets 
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in place land use patterns leading to emissions for decades to come, long after 2035. In 
particular, the General Plan designated the South Industrial Priority Area, roughly 5,000 acres 
slated for heavy industrial use in South Fresno. General Plan, pp. 2-13, 12-26, Figure IM-1. 
Development within this industrial hub will be significant source of GHG emissions far into the 
future. Only projecting impacts until 2035 fails to provide the public with a meaningful 
assessment of the Project’s long-term impacts. The GHG Plan should have accounted for, and 
the RPEIR should have analyzed, GHG emissions at least through the year 2050. Only then 
could the RPEIR analysis determine if implementation of the General Plan and other local GHG 
reducing policies is consistent with the long-term emissions reductions targets for climate 
stabilization articulated in AB 32 and California’s 2017 Climate Change Scoping Plan. The 
statewide reduction goals set forth in the Scoping Plan call for reducing emissions levels to 80 
percent below 1990 levels by the year 2050. Accordingly, 2050 is the minimum appropriate 
planning horizon for analyzing annual emissions of a long-term project such as the City’s 
General Plan.  

Critically, meeting the statewide 2050 goals requires continuing and steady annual 
reductions in both total and per capita GHG emissions. See California’s 2017 Climate Change 
Scoping Plan, CARB, April 1, 2018 at 1848. Because state policy aims to steeply reduce GHG 
emissions over that same time period, it is imperative that the RPEIR inform the public and 
decision-makers whether the General Plan implementation directly conflicts with the state’s 
reduction goals. Of course, as mentioned above, that analysis should include the Project’s 
anticipated emissions out to 2050. As the California Supreme Court has held, an agency “abuses 
its discretion if it exercises it in a manner that causes an EIR’s analysis to be misleading or 
without informational value.” Neighbors for Smart Rail v. Exposition Metro Line Construction 
Authority (2013) 57 Cal.4th 439, 457. Here, neither the GHG Plan nor the EIR provide evidence 
that emissions reductions targets will be met. 

 
4. The GHG Plan Presents Vague Measures That Cannot Produce the 

Necessary Emission Reductions and Lacks Evidence of the 
Development of Implementation Programs 
 

The GHG Plan’s most fundamental weakness may be its failure to identify a set of GHG 
reduction measures that comes anywhere close to achieving the City’s desired targets and goals. 
The GHG Plan offers only a vague assurance that the “GHG Plan Update ensures conformity 
with the mandates of California Supreme Court in the Newhall Ranch case and the State of 
California’s latest GHG regulations” (GHG Plan at i) but fails to comprehensively address how it 
will “ensure conformity” and does not demonstrate how these policies in the GHG Plan will 
reduce emissions by the amounts necessary.  

Indeed, many of the GHG reduction measures collected in the GHG Plan from various 
elements of the General Plan represent vague, unenforceable, unquantifiable commitments to 
“encourage” or “promote” various actions (see Section V.B below for specific examples). 
Although measures of this sort may be appropriate to supplement more concrete requirements, 
identification of specific, enforceable measures and quantification of resulting emissions 
reductions are required to demonstrate consistency with quantitative targets and goals. 

                                                             
48 Available on CARB’s website at 
https://ww2.arb.ca.gov/sites/default/files/classic//cc/scopingplan/scoping_plan_2017.pdf, accessed on May 10, 2021/ 



                      
City Council 
September 14, 2021 
Page 41 of 81 
     

 

Enforceable, concrete commitments to mitigation also are required under CEQA. Neither the 
GHG Plan nor the RPEIR contain adequate measures of this kind. Such measures are vital here 
given that the City needs tremendous reductions in emissions by 2035 and even greater 
reductions in 2050, particularly through reductions in VMT, to achieve state-mandated targets. 
The City will be unable to achieve these reductions through unenforceable policies.   

In addition, although the GHG Plan states conclusions regarding projected levels of GHG 
emission reductions under the GHG Plan, it fails to provide evidentiary support for those 
conclusions. For example, that plan indicates that required emissions reductions are met for 
2020, but provides no evidence that the GHG Plan policies will be enforceable and effective at 
meeting emission reduction targets. GHG Plan at 4-4. In addition, the GHG Plan concludes that 
the reductions will be met for 2030 and 2035, but again provides no evidence to support this 
conclusion. GHG Plan at 5-34. And although the GHG Plan appears to be relying heavily on 
VMT reduction to meet these targets (GHG Plan at 5-34; see also RDEIR at 4.8-41), this appears 
inconsistent with the RDEIR’s conclusion that increases in VMT amount to a significant and 
unavoidable Transportation impact (RDEIR at 4.16-44). 

Meanwhile, the approval process and checklist the GHG Plan sets for individual 
development projects to qualify for CEQA streamlining is too undefined to ensure that projects 
will achieve necessary GHG reductions. This severely undermines the GHG Plan’s ability to 
reduce emissions. This is especially serious given that the Plan relies largely on reducing 
emissions from new development because “[r]esidents of new development projects will achieve 
lower per capita rates than residents of existing development.” GHG Plan at 1-8. 

The Plan specifies a review process for proposed new developments subject to 
discretionary approval that are consistent with the underlying land use and zoning designations. 
Such projects would review the GHG Plan Update Consistency Checklist, and incorporate and 
implement design features or mitigation measures “as needed to demonstrate consistency.” GHG 
Plan at 6-1, -2. The GHG Plan does not specify what these proposed projects must demonstrate 
consistency with. For example, if it is consistency with the Checklist itself, what would 
consistency with the Checklist entail? Adoption of one or more measures included on the 
Checklist? Adoption of all measures included in the Checklist? This requirement is vague and 
unclear, even after edits to the Checklist in the most recent GHG Plan update. Furthermore, the 
Checklist itself contains only a small number of measures, some of which are optional, or appear 
to already be required by state law or local policy. GHG Plan Checklist at 1-3Appendix B to 
GHG Plan. Notably, the GHG Plan does not clarify how it will be determined if design features 
or mitigation measures will be “needed,” and does not specify that all possible features or 
measures will be required. Id. It further does not make clear whether a project may still take 
advantage of CEQA streamlining if it does not comply with all or certain measures on the 
checklist. Id. It is also unclear how the City will determine how a project is consistent with the 
Checklist given that not all the measures are mandatory. Id.  

Meanwhile, the approval process for new discretionary industrial projects requiring a 
general plan amendment inexplicably exempts emissions from stationary sources from 
consideration in the significance determination. GHG Plan at 6-2. Neither the GHG Plan nor the 
RPEIR provide any justification for omitting stationary sources from CEQA review for these 
projects. To ensure that future projects are adequately reviewed, all emissions, including 
stationary sources must be considered in the CEQA analysis.  
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5. The GHG Plan Lacks a Reliable Mechanism for Monitoring 
Compliance 
 

Under CEQA Guidelines section 15183.5, a qualifying plan must establish a mechanism 
to monitor the plan's progress toward achieving reduction targets. The City’s GHG Plan does not 
meet this requirement. The Plan concedes that its implementation and monitoring steps are 
“suggested—not required” (GHG Plan at 7-1) even though the Plan states that “successful 
implementation of the GHG Plan Update will require implementation and monitoring.” Id. The 
GHG Plan then states: “presently it would appear that without future State action the City would 
need to implement the local reduction strategies to reach its reduction targets for 2035.” GHG 
Plan at 7-2. This casts doubt on the City’s plans for implementing reduction strategies, yet 
according to other sections of the GHG Plan, the City must implement local reduction strategies 
regardless in order to meet reduction targets. GHG Plan at 5-33. This further underscores the 
need for a reliable monitoring mechanism. Moreover, although the RPEIR, at Mitigation 
Measure GHG-1, calls for the Director of the City Planning and Development Department to 
“ensure” that discretionary development projects are consistent with the GHG Plan and 
implement all measures deemed applicable to the project through the GHG Reduction Plan 
Update-Project Consistency Checklist, it includes no mechanism to monitor the City’s progress 
in achieving reduction targets.  

 
6. The GHG Plan Does Not Satisfy the Requirements for CEQA 

Streamlining and Must Be Revised to Indicate That 
 

The GHG Plan allows for streamlined review for new projects subject to discretionary 
review and that trigger review under CEQA. GHG Plan at iv. As drafted, however, the GHG 
Plan falls far short of the requirements of CEQA Guidelines section 15183.5. In order to support 
a determination that climate action plan consistency eliminates significant climate effects, a 
climate action plan must, among other things, clearly demonstrate that its prescribed measures 
will actually achieve the reductions necessary to attain the climate action plan’s stated goals. 
CEQA Guidelines § 15183.5(b)(1)(D). As discussed above, the GHG Plan provides no basis for 
such a conclusion. The GHG Plan and the RPEIR should therefore be revised to make explicit 
that the GHG Plan does not contain sufficient specific, enforceable GHG reduction measures to 
support streamlined CEQA review of future projects. Development projects in Fresno are already 
subject to great discretion regarding the level of applicable environmental review. See, e.g. 
Attorney General’s Letter to City’s Director of Development and Resource Management, Re: 
City of Fresno’s South Industrial Priority Area Specific Plan (August 2, 2019), at 11-12. The 
City cannot, in addition, allow most projects subject to discretionary review bypass GHG 
analysis under the GHG Plan.  

 
B. The PEIR Fails to Adequately Analyze and Mitigate for the General Plan's 

Greenhouse Gas Emissions 
 

The RPEIR, like the GHG Plan, concludes that implementation of the General Plan, 
along with implementation of other local policies, will enable the City to meet state-mandated 
GHG reduction targets. RPEIR at 4.8-46, 50. The City therefore relies on implementation of 
these policies to mitigate GHG emissions resulting from implementation of the General Plan. 
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Courts have clarified that an EIR is inadequate where proposed mitigation measures are 
so undefined that it is impossible to evaluate their effectiveness. San Franciscans for Reasonable 
Growth v. City and County of San Francisco (1984) 151 Cal.App.3d 61, 79. Moreover, 
“[m]itigation measures must be fully enforceable through permit conditions, agreements, or 
legally binding instruments.” CEQA Guidelines § 15126.4(a). The record must also contain 
substantial evidence of the measures’ feasibility and effectiveness. Sacramento Old City Assn. v. 
City Council of Sacramento (1991) 229 Cal.App.3d 1011, 1027.  

Unfortunately, the GHG mitigation identified in the PEIR fails to meet these standards. 
Many of the General Plan’s policies and programs relied on to mitigate impacts related to GHG 
emissions are vague, optional, directory, or otherwise unenforceable, or lack evidence to support 
their assumptions. Emissions reductions cannot be assumed from such policies. A few 
examples—out of numerous instances—include the following: 

 
● General Plan Objective UF-12. Directing the City to locate roughly one half of 

future residential development in infill areas (emphasis added). RPEIR at 4.8-19. 
However, the General Plan provides liberal definitions for terms such as 
“roughly” and “approximately” as applied in the Plan. It states that use of these 
terms is intended to be flexible so that depending on context, a reference to 
“approximately one-half” could vary at least 10 to 15 percent and use of the term 
“roughly” could include twice that amount or more.  General Plan at 1-30. 
Anywhere from 20 percent to over 80 percent of future development could occur 
in infill areas.  

● General Plan Policy RC-5-c: GHG Reduction through Design and Operations. 
“Promote the expansion of incentive-based programs that involve certification of 
projects for energy and water efficiency and resiliency. . . . Promote appropriate 
energy and water conservation standards and facilitate mixed-use projects, new 
incentives for infill development, and the incorporation of mass transit, bicycle 
and pedestrian amenities into public and private projects.” RPEIR at 4.8-28 
(emphasis added).  

● Building Energy Efficiency. “The City encourages developers to achieve the 
voluntary tier levels from the CPUC Energy Efficiency Strategic Plan, which 
ultimately lead to net zero energy consumption for residential development by 
2020 and non-residential development by 2030.” RPEIR at 4.8-43.  

● General Plan Policy RC-8-b: Energy Reduction Targets. “Strive to reduce per 
capita residential electricity use to 1,800 kWh per year and non-residential 
electricity use to 2,700 kWh per year per capita by developing and implementing 
incentives, design and operation standards, promoting alternative energy sources, 
and cost-effective savings.” RPEIR at 4.8-31. 

● General Policy RC-8-c: Energy Conservation in New Development. “Consider 
providing an incentive program for new buildings that exceed California Energy 
Code requirements by fifteen percent.” RPEIR at 4.8-31.  

● Electric Vehicles. The PEIR states that based upon the historic trends in Electric 
Vehicle (EV) ownership and the CARB Zero-Emission Vehicles (ZEV) Action 
Plan, it is assumed that by 2030 EV ownership in the city would reach 8.7%, and 
by 2035, 13% of the vehicle trips would be made by EVs. RPEIR at 4.8-4@. The 
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PEIR offers no evidence to support this assertion. The City’s planned launch of      
an EV charging pilot program does not provide such evidence. Id. 
 

Moreover, although the RPEIR purports to analyze impacts of the General Plan’s 
continued implementation (RPEIR at 4-1), it fails to present evidence that the City has acted on 
these policies. The City has had over six years since General Plan adoption to develop incentive 
programs and reduction measures, yet it presents no evidence that any programs have been 
implemented. References to future plans to implement General Plan policies related to 
transportation demand management and VMT reduction do not provide such evidence. RPEIR at 
4.8-41, 42. Nor do references to the EV charging pilot program. RPEIR at 4.8-42. Therefore, the 
RPEIR cannot conclude that the City will see the substantial emissions reductions from these 
policies necessary to meet state mandates. 

Further, in concluding that General Plan implementation may directly or indirectly 
generate GHG emissions having significant environmental impacts and would result in 
significant cumulative GHG impacts, the RPEIR relies entirely on Mitigation Measure GHG-1 to 
reduce these emissions to less than significant. RPEIR at 4.8-47, 50. Mitigation Measure GHG-1 
requires new development projects subject to discretionary review to show consistency with the 
GHG Plan and its CEQA Project Consistency Checklist. RPEIR at 4.8-47. However, Mitigation 
Measure GHG-1 relies on consistency with the very policies, described above, from the General 
Plan and other local programs, that require little apart from consistency with existing regulations, 
or with vague and unenforceable measures. This approach fails for the same reasons as noted 
above. Permissible mitigation under CEQA must be binding or fully enforceable. The RPEIR 
fails to present evidence applying Mitigation Measure GHG-1 will actually allow the City to 
meet GHG emissions reduction mandates.   

There are numerous feasible mitigation measures the City could adopt to reduce the 
General Plan’s GHG impacts. Some examples include: 

 
● Create funding incentives for projects that conform to the General Plan and 

development approvals to smart growth and infill development standards such as 
LEED Neighborhood Development standards. Alternatively, the City could adopt 
a policy that it will not provide or seek future funding for widening roadways to 
serve sprawl developments but will instead prioritize funding for projects that 
serve development adjacent to or within already developed areas. 

● Require local hiring within the vicinity of new employment centers to reduce 
VMTs.      

● Facilitate the development of affordable housing for lower-income residents near 
low-wage jobs by zoning for multi-family housing and working with affordable 
housing developers to assemble financing for deed-restricted affordable housing 
in those areas. 

● Redesignate industrial land use designations on vacant parcels in areas with 
sensitive receptors to land uses associated with fewer emissions in order to      
lessen the cumulative impact of GHG emissions in areas already experiencing 
disproportionate air impacts. 

● Adopt any number of policies that apply to new development within the City’s 
jurisdiction. For example, it could: 
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● Adopt an ordinance requiring payment of indirect source impact fees from 
development projects, similar to what the San Joaquin Valley Air Pollution 
Control District requires in order to offset air pollution. The fee could be tailored 
to address traditional air pollution, toxic air contaminants, and disproportionate 
impacts on overburdened communities as well as GHG emissions through 
community-driven processes. 

● Adopt a policy conditioning funding of certain transportation projects on a 
demonstration that the project will reduce vehicle-miles traveled and will not add 
to cumulative and disproportionate pollution burdens on disadvantaged 
communities. 

● Adopt a policy requiring publicly accessible electric vehicle charging stations to 
be installed at all new buildings (residential, and commercial, and industrial) with 
a parking lot larger than 10 parking spots. 

● Offer fee reductions, waivers, loans or grants to developers and contractors who 
commit to verifiable green building practices that exceed state minimum 
standards and that create co-benefits that reduce cumulative impacts on 
surrounding disadvantaged communities. See Attachment 17, Exhibit K (Institute 
for Local Government Sustainability Best Practices) at 9. 

● Provide incentives for new development projects to install home or business 
electric vehicle charging stations, alternative energy systems or energy efficiency 
upgrades. See Attachment 17, Exhibit K (Institute for Local Government 
Sustainability Best Practices) at 11. 
 

Even if the City cannot feasibly adopt some of these measures as part of its 
environmental review of the General Plan, it certainly can commit to developing and adopting 
specific measures in the future, provided it includes proper performance standards that will guide 
it in developing the measures. Gray v. County of Madera (2008) 167 Cal.App.4th 1099. 

 
C. The RPEIR’s Conclusion that the Project Will Not Conflict with an 

Applicable Plan to Reduce GHG Emissions is Not Supported by Substantial 
Evidence 
 

The RPEIR recognizes that the Project will have significant GHG-related impacts if it 
will conflict with an applicable plan, policy, or regulation that was adopted for the purpose of 
reducing the emissions of GHGs. RPEIR at 4.8-47. However, the RPEIR concludes that the 
Project will not conflict with any such plan, and therefore will not have a significant impact. Id. 
at 4.8-47 to 49. The RPEIR's analysis on this point is flawed. 

First, the RPEIR concludes that the Project is consistent with state GHG reduction goals 
and with the CARB Scoping Plan, and asserts that implementation of the GHG Plan will allow 
the City to meet the state’s reduction targets. Id. Yet it appears to omit data supporting this 
conclusion. An EIR’s conclusions must be supported by substantial evidence. Laurel Heights 
Improvement Ass’n, 47 Cal.3d at 409. And without presenting such evidence, the RPEIR cannot 
ensure that the Project is consistent with state climate mandates.  

Second, the RPEIR fails to analyze the Project’s consistency with the San Joaquin Valley 
Air Pollution Control District Climate Change Action Plan. Goal 3 of that plan, referenced in the 
RPEIR, states: “Ensure that climate protection measures do not cause increases in toxic or 
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criteria pollutants that adversely impact public health or environmental justice communities.” 
RPEIR at 4.8-16. The Project is inconsistent with this goal, and therefore with the District’s plan, 
because it results in increases of both toxic and criteria pollutants in close proximity to, and in 
some cases directly within, low income communities and communities of color in Fresno already 
overburdened by pollution – environmental justice communities. 

Finally, the RPEIR fails to examine the Project’s consistency with the San Joaquin Valley 
Air Pollution Control District’s Guidance for Valley Land-use Agencies in Addressing GHG 
Emission Impacts for New Projects under CEQA. The Project, however, is inconsistent with this 
Guidance as well, where the Guidance finds that project-specific emissions are cumulative, and 
“that this cumulative impact is best addressed by requiring all projects to reduce their GHG 
emissions” RPEIR at 4.8-17.  The RPEIR does not generally “require” such project-specific 
reductions, and therefore could not be found consistent with the Guidance. 
 
VI. The PEIR Fails to Analyze and Mitigate the General Plan’s Significant Energy  

Impacts in Violation of CEQA 
 
Leadership Counsel’s May 2020 comments discussed the PEIR’s deficient analysis of the 

General Plan’s energy impacts.  The City’s responses to Leadership Counsel’s comments, and 
the FPEIR, do not remedy the deficiencies.  The PEIR must be revised to fully disclose the 
General Plan’s energy impacts and evaluate feasible mitigation measures.  

 
A. The PEIR’s Restriction of the Study Area for Energy Impacts to the 

Planning Area Artificially Excludes the Project’s Energy Impacts 
 
The City must revise and broaden the Study Area for energy impacts so that the energy 

impacts associated with all phases of project implementation are included in the impact analysis. 
14 C.C.R. § 1516.2(b).  An EIR’s analysis must include the project’s energy use for all project 
phases and components, including transportation-related energy, during construction and 
operation.  Id.; CEQA Guidelines Appendix F. Here, the PEIR’s description of the Project Area 
for energy impacts is the City of Fresno Planning Area. 4.6-2. However, this Project Area 
artificially excludes analysis of project impacts from certain phases and components of the 
project, including transportation-related and operational energy impacts which extend beyond the 
Planning Area. For example, the project designates land for industrial development and 
warehouse distribution centers in South Fresno. Distribution facilities will increase VMTs from 
trucks that travel to and from facilities along Highway 99 and other high-volume freeways and 
roadways. These thousands of additional truck trips will require fuel throughout their journeys 
and will therefore impact energy usage well beyond the Planning Area.  

With respect to operations resulting from the project, the General Plan plans for extensive 
industrial and warehouse distribution center development in close proximity to residential areas 
located just outside of the Planning Area. One example is the disadvantaged unincorporated 
community of Malaga, which is located less than a quarter mile to the east of the Planning Area. 
The development and operation of industrial and warehouse distribution facilities on land that is 
currently vacant or used for farming may be expected to result in ambient temperature increases 
for nearby land uses, including existing residential, commercial, and public facilities just outside 
of the Planning Area.  
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The City failed to substantively respond to Leadership Counsel’s May 2020 comments on 
the Draft PEIR concerning the inadequate Study Area. See Response to Comments, p. C3-25.  
The City argued that the project “would not result in any physical improvements that would 
require the construction of new energy generating facilities within the Planning Area,” does “not 
change the distribution or intensity of land uses,” and does “not result in any physical impacts 
that would affect energy.” Id. The City is mistaken. The General Plan’s implementation will 
foreseeably result in development that will impact energy use. These foreseeable impacts must 
therefore be studied in the PEIR. See 14 C.C.R. § 15152. Moreover, the PEIR’s discussion of 
unenforceable and non-binding “policies and implementation programs that are focused on 
improving the sustainability of the city” (id. C3-25) does not remedy the failure to fully disclose 
and mitigate the General Plan’s impacts.  

 
B. The PEIR’s Project Setting Description Fails to Identify Diesel Fuel and 

Renewable Energy Supplies and Use Patterns in the Planning Area  
 

An EIR’s description of the environmental setting must include existing energy supplies 
and energy use patterns in order to permit a complete and accurate assessment of the project’s 
energy impacts. See CEQA Guidelines Appendix F(II)(B).  Here, the PEIR’s environmental 
setting discussion contains just one reference to renewable energy sources—a statement of the 
percentage that renewable sources comprise among all energy sources generated in California. 
The PEIR’s environmental setting discussion includes no information about existing renewable 
energy supplies and energy use patterns in Fresno. The PEIR must be revised to include 
information about supplies and usage of wind, solar, hydrogen and other renewable sources.  

The PEIR’s cursory discussion of existing fuel usage focuses on gasoline use by light- 
duty vehicles. The PEIR provides an estimate of diesel usage from trips in Fresno County in 
2018 but does not state anything about the basis for that usage or provide any information about 
diesel and gasoline usage for trips that extend beyond Fresno County. Fresno is located in the 
heart of inland California, hundreds of miles from California’s heavily-populated coastal cities 
and ports, and is home to warehouse distribution centers, agricultural processing, and other 
industries that rely on shipping and transportation.  Thus, the PEIR’s environmental setting 
discussion should disclose the patterns of diesel-energy usage from truck traffic to and from 
Fresno, including trips both within and beyond Fresno County.  

Although Leadership Counsel’s May 2020 comment informed the City of the Draft 
PEIR’s failure to fully disclose energy supplies and use patterns, the City did not substantively 
respond. See Response to Comments, p. C3-26. The City’s response to the Leadership Counsel’s 
comment merely references the PEIR’s cursory energy supply discussion—which Leadership 
Counsel already identified as deficient. Id. The RPEIR similarly does not attempt to address the 
deficiencies.  

C. The PEIR Fails to Include Information Necessary to Describe the Project 
and Support the City’s Conclusion That the Project Will Not Have 
Significant Energy Impacts 
 

CEQA requires an EIR’s analysis to include “the project’s energy use for all project 
phases and components, including transportation-related energy, during construction and 
operation.” 14 C.C.R. § 1516.2(b). The analysis should consider not only building code 
compliance, but also other relevant factors such as “the project's size, location, orientation, 
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equipment use and any renewable energy features that could be incorporated into the project.” 
CEQA Guidelines Appendix F describes five topics that an EIR’s project description and five 
topics which an EIR’s energy impacts analysis must include where relevant. Appendix 
F(II)(A)(1-5) & (II)(C)(1- 5). Here, the PEIR fails to describe and analyze several aspects of the 
project’s energy usage which are both relevant to the project and identified in Appendix F as 
important components of an EIR’s energy impact analysis. The PEIR further fails to support its 
findings that the project’s energy-related impacts are less than significant with facts and analysis. 

 
1. The PEIR Fails to Describe Construction-Related Energy Impacts or 

Support Its Conclusion That Such Impacts Are Less Than Significant 
Without Mitigation 

 
The PEIR concludes that “[p]otential construction impacts would be less than significant, 

and no mitigation is required.” The PEIR arrives at this conclusion based on only two sentences 
of analysis that respectively state: 

 
“Energy would be required during construction for the transportation of building 
materials, manufacturing of building materials, and the actual construction of buildings 
and infrastructure.” PEIR, 4.6-29, and; 
 
“Energy use during construction of future development facilitated by the approved 
General Plan would primarily involve gasoline and diesel fuel and would represent a 
short-term use of readily available resources.” PEIR, 4.6-30. 
 
Other than a general assertion regarding the primary construction-related fuel sources, 

this analysis contains no information about the project’s construction-related energy use 
requirements. The PEIR does not provide any information about the amount of energy from 
different sources that may be expected to be used; the energy consuming equipment and 
processes; or the energy intensiveness of materials and equipment that may be expected for 
construction-related activities, as required by Appendix F. The PEIR provides no factual basis 
for its conclusion that construction-related energy use would be derived from “readily available 
resources” nor does this conclusion support a finding that the project avoids the “inefficient, 
wasteful, and unnecessary consumption of energy” (PEIR, 4.6-30) from construction-related 
activities.  

The project plans for thousands of acres of new residential, commercial, and industrial 
development.  Yet the PEIR contains no discussion of any policies or implementation measures 
included in the General Plan that would reduce energy consumption associated with 
construction. Therefore, it is likely that, without mitigation, the project will have significant 
energy-related construction impacts that require the identification and adoption of mitigation 
measures to avoid and reduce those impacts.  

 
2. The PEIR Fails to Support Its Conclusion That Project Operational 

Energy Impacts Are Less Than Significant Without Mitigation 
 

The PEIR states that project operational energy demand “includes natural gas and 
electricity” and indicates that the project’s operational energy requirements and use efficiencies 
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by amount and fuel type are less than significant.49 The PEIR’s conclusion is unfounded and its 
analysis fails to include the information required by CEQA. The PEIR does not provide any 
information about the energy consuming equipment or processes which may be used or the 
energy intensiveness of activities which may occur during operation of buildings and facilities 
developed as a result of General Plan implementation. See Appendix F(II)(A)(1) & (II)(C)(1). 
The PEIR also makes no effort to quantify the project’s potential energy impacts or to explain 
why that is not possible. See Ukiah Citizens for Safety First v. City of Ukiah (2016) 248 
Cal.App.4th 256. Without adequate information about the project’s operational energy impacts, 
the PEIR provides no factual basis for its finding that those impacts are less than significant.  

In addition, the factors that the PEIR relies on to support its conclusion that the project’s 
operational energy impacts are less than significant and do not require mitigation do not in fact 
demonstrate that the project will not result in wasteful, inefficient, or unnecessary consumption 
of energy and that the project’s energy impacts are less than significant. The General Plan 
policies which the PEIR’s analysis of the project’s operational energy impacts cites – Policies 
RC-8-a through k and Policy HC-3-d – contain no clear or enforceable requirements or 
commitments that ensure the reduction or avoidance of unnecessary energy consumption. PEIR, 
4.6-30, 33. Rather, those policies use discretionary and vague terms and descriptions without 
guarantees, enforcement mechanisms or timelines to ensure implementation. In most cases, the 
policies fail to identify specific actions to be taken and lack quantified targets relating to the 
amount of energy to be saved.  

For example, Policy RC-8-b calls on the City to “[s]trive to reduce per capita residential 
electricity consumption,” Policy RC-8-c directs the City to “[c]onsider providing an incentive 
program for new buildings that exceed California Energy Code requirements,” and Policy RC-8-
I states, “[a]dopt and implement a program to increase the use of renewable energy to meet a 
given percentage of the city’s peak electrical load in a given timeframe.” Italics added. Policy 
HC-3-d in turn states, “[p]rovide appropriate incentives for affordable housing providers, 
agencies, non-profit, and market-rate developers to use LEED and CalGreen Tier 1 or Tier 2 
standards.” PEIR, 4.3-34. Policy HC-3- d includes a commentary that the “City will publicize the 
health, environmental, and long term economic and maintenance benefits of applying LEED, 
CalGreen [or] third party equivalents to projects in Fresno.” These and the other policies cited by 
the PEIR do not demonstrate that any reduction in project energy emissions will occur compared 
to emissions levels that would occur without those policies nor do they show that the project’s 
energy impacts will be less than significant and that mitigation is not required.  

The PEIR bases its conclusion that the operational impacts would be less than significant 
in part on its assertion that “potential improvements” to energy and natural gas “facilities” for 
future projects, which have not yet been proposed, would be identified at the time such projects 
are considered. PEIR 4.6-31. The use of the term “facilities” in this sentence is unclear, and we 
assume it refers to all use of energy and natural gas in future projects which have yet to be 
proposed. That said, the PEIR provides no information about the nature or impact of such 
improvements as they relate to project operational energy usage nor does it provide a factual 

                                                             
49 The PEIR actually states that “continued implementation of the approved General Plan is consistent with this 
item,” referring to a paraphrased statement the impact category contained in Appendix F, Section II(C)(1). We 
assume that by “consistent with” the authors of the PEIR mean that the impact in this category is less than 
significant. PEIR, 4.6-30.  
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basis for this assertion. An EIR must contain facts and analysis, not just an agency’s bare 
conclusions or opinions. Sierra Club v. County of Fresno (2018) 6C5th 502, 522. Here, the 
PEIR’s conclusion that future projects that result from General Plan implementation will reflect 
unidentified “potential improvements” to energy usage does not support the PEIR’s finding that 
project operational energy impacts are less than significant.  

In addition, the PEIR contends that General Plan implementation’s energy impacts will 
be less than significant because future projects will be required to meet California Energy Code 
building efficiency standards and the CalGreen Code.  However, a requirement that a project 
comply with the Building Code does not, by itself, constitute an adequate assessment of 
mitigation measures that can be taken to address the energy impacts that occur during 
construction and operation of a project. California Clean Energy Committee v. City of Woodland 
(2014) 225 Cal.App.4th 173. Likewise, a statement that a project will be required to comply with 
Energy Code requirements does not in itself mean that project impacts are less than significant. 
And in this case, the PEIR does not provide support for its assertion that future projects will be 
required to comply with the Energy Code.  Indeed, the PEIR does not identify any policies or 
mitigation measures that require compliance with the Energy Code.  Nor does it describe how 
and at what stage the City will ensure such compliance.  In fact, future projects that qualify for 
“by right” under the City’s Development Code will not be required to undergo further 
environmental review under CEQA and will not be subject to additional mitigation measures to 
require compliance with Energy Code building efficiency standards.  

The City did not adequately respond to Leadership Counsel’s May 2020 comments 
concerning these issues.  Again, the City argues incorrectly that the General Plan’s 
implementation “would not result in any physical impacts that would affect energy.” Response to 
Comment C3-28.  To the contrary, the General Plan will foreseeably result in development that 
causes significant energy impacts, including approximately 6,000 acres of energy-intensive 
industrial and warehouse development in and around South Fresno neighborhoods.  Moreover, 
the City’s reference to General Plan policies “encouraging alternative energy sources and 
affordable housing (id. C3-29), for example, does not address the PEIR’s failure to identify 
enforceable mitigation measures for significant energy impacts.   

 
D. The PEIR Fails to Acknowledge or Mitigate Significant Indirect Energy- 

Related Impacts Resulting from New Construction 
 
The PEIR does not disclose or attempt to mitigate the energy impacts caused by new 

construction that will take place under the General Plan.  As discussed above, the General Plan’s 
implementation stands to significantly increase energy demand within existing residential, 
commercial, mixed-use and public facilities buildings due to the construction of structures on 
parcels that are currently vacant or are used for agriculture. New development and, in particular, 
the construction of large concrete distribution facilities in the Southern portion of the planning 
area, will, without mitigation, radiate heat into surrounding areas and increases ambient air 
temperatures and contribute to higher temperatures during the evenings. The increase in air 
temperatures means that air conditioning units in nearby structures used by people will need to 
consume more energy to cool the structures to desired temperatures. Attachment 5, Declaration 
of Katie Taylor, p. 10. Because temperatures in Fresno routinely reach highs of well over 100 
degrees in the summer, energy demand from air conditioners is already high in the Planning Area 
compared to other parts of the state and further increases in energy demand are likely to be 
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significant. Given this and the fact that the General Plan plans for approximately 6,000 acres of 
industrial and warehouse development in and surrounding South Fresno neighborhoods that are 
occupied by thousands of residents and are home to schools, utility districts, commercial, and 
employment centers, the project’s impact on increased energy usage due to AC units will likely 
be significant.  Thus, under CEQA, the PEIR should evaluate these potentially significant energy 
impacts and adopt feasible mitigation measures.   

Yet again, the City did not substantively respond to Leadership Counsel’s May 2020 
comments addressing increased energy demand caused by new construction.  The City 
contended that the Draft PEIR was not required to address these potentially significant impacts 
because the review is “programmatic in nature.”  Response to Comments, C3-30.  The City is 
mistaken.  The use of a programmatic EIR “does not excuse the lead agency from adequately 
analyzing reasonably foreseeable significant environmental effects of the project and does not 
justify deferring such analysis to a later tier EIR or negative declaration.” 14 C.C.R. § 15152. 
Here, the significant energy impacts from new development under the General Plan are 
foreseeable.  The PEIR must therefore evaluate these impacts and mitigate them.   
 

E. The DPEIR’s Analysis of the Project’s Transportation-Related Energy Impacts is 
Inadequate 

 
 CEQA Guidelines Appendix F requires that an EIR’s energy impact analysis include the 
“project’s energy requirements and its energy use efficiencies by amount and fuel type for each 
stage of the project,” as well as the project’s “project transportation energy use requirements and 
its overall use of efficient transportation alternatives.” Appendix F(II)(C)(1)&(6). The DPEIR 
however makes no attempt to meet these requirements. Instead, it states only, “[t]he project 
would result in energy usage associated with gasoline to fuel project-related trips (i.e., the use of 
motor vehicles). When evaluating a long-range planning project, forecasting future travel 
methods and gasoline use is too speculative and not appropriate or feasible.” DPEIR, 4.6-33. The 
DPEIR provides no explanation for why any assessment of future travel methods and/or gasoline 
use is too speculative and not feasible or why the DPEIR cannot otherwise comply with the 
energy impacts analysis requirements set forth in Appendix F. This failure violates CEQA. See 
Berkeley Keep Jets Over the Bay Comm. v. Board of Port Comm’rs (2001) 91 CA.4th 1344, 
1370. 

The project-related VMT forecasts the DPEIR provides have limited value in assisting 
the reader in understanding the nature and the significance of the Project’s transportation-related 
impacts. In support of its conclusion that the project will not result in wasteful, inefficient, or 
unnecessary use of energy, the DPEIR states: 
 

“Although the measures of VMT in per capita terms increase from existing conditions 
with the City’s General Plan Update, the city’s VMT is below that of the regional average 
and the propose project would not result in a significant impact on gasoline demand.” 

 
The fact that the DPEIR’s forecasts show average VMT per capita in the City of Fresno as less 
than the average VMT per capita for Fresno County does not support the conclusion that project 
implementation would not result in the wasteful use of energy. The City and County of 
Fresno have distinct residential and employment land use patterns and transportation options 
available to residents and workers. For instance, many residents in rural Fresno employed in the 
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agricultural sector must travel significant distances each day to and from work on farms which 
are widely dispersed across the region as well as to meet their everyday household needs, as 
many rural communities, including disadvantaged unincorporated communities, lack grocery 
stores, health clinics, libraries, and other locations to obtain essential goods and services. 
Residents in the City of Fresno on average need to drive significantly shorter distances in 
order to reach their place of employment and/or obtain essential goods and services. In addition, 
the limited operations of Fresno County’s Rural Transit Service, which reach many communities 
once or twice a day, makes using public transit infeasible for many residents, whereas residents 
in the City of Fresno have greater access to more frequent service to meet their mobility needs. 
Therefore, whether a given VMT level may be indicate “efficient” energy usage differs based on 
context and comparison of the City and County of Fresno’s average VMT levels does not 
provide useful guidance to assess the project’s energy impacts. 

The DPEIR’s general discussion of the General Plan’s support for active transportation 
also does not demonstrate that the project will not result in the wasteful or unnecessary 
consumption of energy. The discussion only mentions one specific policy, Policy RC-8-j, which 
provides that the City will “[s]upport the development of a network of integrated charging and 
alternate fuel stations for both public and private vehicles, and if feasible, open up municipal 
stations to the public as part of network development.” DPEIR, 4.6-12, italics added. Like other 
policies that the DPEIR relies on to support its findings that impacts will be less than significant, 
Policy RC-8-j provides no details about what “support” the city will provide for the charging 
network; when that support will be provided; any specifics about the extent of that network or 
the nature of charging infrastructure, including whether the network will serve trucks as well as 
passenger vehicles; and how the City will determine whether to open municipal stations to the 
public as part of the network. The DPEIR’s general description of the General Plan’s support for 
alternative transportation apart from motor vehicles also lacks the specificity to show that 
General Plan implementation will not result in energy waste. This general description also does 
not address if and how general plan policies ensure efficient transportation-related energy use for 
truck and car trips associated with industrial development in South Fresno. 

And, as discussed above, while Table 4.16-2 includes forecasts for total employment 
VMT, the DPEIR does not state whether this figure includes VMT resulting from truck and car 
trips made by employees during the course of work (rather than just commute trips); truck trips 
made to and from commercial and industrial facilities, such as warehouse distribution centers 
and agricultural processing facilities, by individuals who do not reside in and/or are not 
employed within the Planning Area; and VMT portions of truck and car trips that extend outside 
of Fresno. DPEIR, 4.6-33. 

The DPEIR also makes no attempt to discuss transportation energy use requirements that 
may be expected (for instance, projections relating to project-related VMT attributable to cars, 
trucks, and/or public transit and their respective projected energy requirements) nor does it 
discuss the use of “efficient transportation alternatives.” Efficient transportation alternatives 
relevant to General Plan implementation that should be discussed include the extent to which 
clean energy vehicles, such as electric or hydrogen fuel cell vehicles may be utilized as opposed 
to vehicles reliant upon diesel or gasoline.  The Attorney General’s guidance document, 
“Warehouse Projects: Best Practices and Mitigation Measures to Comply with the California 
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Environmental Quality Act50,” discussed elsewhere in this letter, provides numerous examples of 
feasible measures to reduce unnecessary fuel usage by vehicles serving warehouse projects. 
These examples include but are not limited to the following: 
 

● requirements that facility-owned and operated fleet equipment with vehicle weight rating 
greater than 14,000 pounds meet or exceed 2010 model-year emissions equivalent engine 
standards, requiring all heavy duty vehicles entering the project site to be zero-emission 
beginning in 2030 

● prohibitions on truck idling for more than two minutes 
● construction of electric truck and light-duty vehicle charging stations proportional to the 

number of dock doors and parking spaces respectively at the project.  The City must 
consider incorporation into the General Plan and Development Code of these and other 
requirements listed in the Attorney General’s guidance that would reduce unnecessary 
transportation-related energy consumption.  

● construction of electric plugs for electric transport refrigeration units at every dock door, 
if the warehouse use could include refrigeration 

● requirements that operators to establish and promote a rideshare program that 
discourages single-occupancy vehicle trips and provides financial incentives for alternate 
modes of transportation, including carpooling, public transit, and biking 
 

 While the Attorney General’s guidance is designed to reduce the impacts of warehouse 
projects, the measures listed above and others included in the guidance are applicable to a wide 
range of industrial and commercial projects which generate significant traffic. The City must 
consider incorporating these and other measures into the General Plan and Development Code in 
order to reduce unnecessary transportation-related energy-consumption associated with the 
Project. 

In addition, the DPEIR’s discussion of the project’s energy impacts, as well as its 
discussion of the environmental setting, completely omits any discussion of impacts associated 
with the use of freight. As the DPEIR notes elsewhere, both the Union Pacific and BNSF rail 
lines in Fresno carry freight traffic, with the Union Pacific line carrying exclusively freight. 4.13- 
8. The U.S. Department of Transportation’s Bureau of Transportation indicates that rail freight 
service was responsible for the consumption of 507 trillion BTU of distillate/diesel fuel 
nationwide.51  The DPEIR must disclose the project’s anticipated impacts on the use of freight, 
in addition to underlying energy demand associated with freight in Fresno. The presence of two 
freight-carrying rail lines and a BNSF intermodal hub center in Fresno and the General Plan’s 
dedication of extensive land for industrial development, including agricultural processing and 
warehouse distribution uses, indicate that the project’s freight-related energy impacts are 
potentially significant. 

The City must revise the DPEIR to accurately and completely describe the project’s 
likely energy impacts and must provide factual bases justifying its conclusions regarding the 
energy impact significance levels. Given the regional scope and multi-decade nature of this 

                                                             
50 Available at https://oag.ca.gov/sites/all/files/agweb/pdfs/environment/warehouse-best-practices.pdf, access on 
May 8, 2021. 
51 See Bureau of Transportation Statistics, Energy Consumption by Mode of Transportation, Table 4-6, available at 
https://www.bts.gov/content/energy-consumption-mode-transportation 
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project; the extensive development it contemplates; and the lack of clear and enforceable 
requirements that will ensure the reduction and avoidance of unnecessary and wasteful energy 
usage, the project will likely result in significant energy impacts which require mitigation. Pub. 
Res. Code § 21100(b)(3); 14 C.C.R. § 1516.2(b) (“If analysis of the project's energy use reveals 
that the project may result in significant environmental effects due to wasteful, inefficient, or 
unnecessary use of energy, or wasteful use of energy resources, the EIR shall mitigate that 
energy use”). Mitigation measures identified must comply with the specific mitigation 
requirements set forth in Public Resources Code Section 21000(b)(3), CEQA Guidelines Section 
15126.4(a)(1), and Appendix F(II)(D)(1-5). See also People v. County of Kern (1976) 62 CA.3d 
761, 774 (finding an EIR deficient that failed to include a detailed statement setting forth the 
mitigation measures proposed to reduce wasteful, inefficient, and unnecessary consumption of 
energy as required by section 21100(c) and CEQA Guidelines section 15143). 
 

F. The PEIR Fails to Consider Electrification of Buildings as a Potentially Feasible 
Mitigation Measure for Reducing the General Plan’s Significant Energy, Air 
Quality, and GHG Impacts 
 
The PEIR errs by failing to analyze building electrification as a potentially feasible 

mitigation measure for reducing energy use, GHG emissions, and air pollution. The California 
Energy Commission recently found that “[t]here is a growing consensus that building 
electrification is the most viable and predictable path to zero-emissions buildings” and is 
“essential to California’s strategy to meet its [greenhouse gas] reduction goals for 2030 and 
2050.52 Given the General Plan’s significant GHG and air quality impacts, the PEIR should 
evaluate building electrification as a potentially feasible mitigation measure.   

Building electrification substantially reduces GHG emissions. Energy use by buildings is 
a major source of GHG emissions, much of which comes from gas end uses, such as space and 
water heating.  Electrification can “reduce total greenhouse gas emissions in single family homes 
by approximately 30 to 60 percent in 2020, relative to a natural gas-fueled home.”9  In addition, 
as “the carbon intensity of the grid decreases over time, these savings are estimated to increase to 
approximately 80 to 90 percent by 2050, including the impacts of upstream methane leakage and 
refrigerant gas leakage from air conditioners and heat pumps.”10  

Building electrification also reduces air pollution. Gas appliances in buildings make up a 
quarter of California’s nitrogen oxide (NOx) emissions from natural gas. NOx is a precursor to 
ozone and particulate matter, which are key pollutants to curb in order to comply with state and 
federal ambient air quality standards. All-electric buildings reduce NOx and ground level ozone, 
improving outdoor air quality and benefiting public health. A recent study from the UCLA 
Fielding School of Public Health found that immediate replacement of all residential gas 
appliances with clean electric alternatives would result in 354 fewer deaths, 596 fewer cases of 
acute bronchitis, and 304 fewer cases of chronic bronchitis annually in California due to 

                                                             
52 Docket No. 18-IEPR-01, 2018 IEPR Update Volume II, at 28, 32 (Mar. 21, 2019), 
https://www.energy.ca.gov/data-reports/reports/integrated-energy-policy-report/2018-integrated-energy-policy-
report-update.  
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improvements in outdoor air quality alone—the monetized equivalent of $3.5 billion in health 
benefits per year.53   

In addition, given the disproportionately high asthma rates in low-income communities in 
Fresno, it is essential that the PEIR evaluate all-electric development as a potentially feasible 
mitigation measure.54 Children from low-income households who have asthma often experience 
greater exposure to outdoor air pollution and are more susceptible to the health effects of 
pollution than asthmatic children from higher-income families.55   
 Requiring electrified buildings is a potentially feasible mitigation measure for reducing 
the significant air quality and GHG impacts identified in the FPEIR. All-electric residences can 
be less costly to build due to avoided gas infrastructure costs. Industry leaders have shown that 
all-electric construction is feasible for all building types, from single-family residences to large, 
commercial buildings.56 For example, PG&E records demonstrate the average cost of gas 
infrastructure to serve a single-family home in an existing subdivision may be $8,700 or more.  
Moreover, while electric rates are expected to have long-run stability due to increased sales from 
electrification of vehicle and gas end uses, gas rates are likely to rise substantially as gas 
throughput decreases, particularly in an unmanaged scenario where avoidable capital 
investments in the gas system continue. Thus, the FPEIR improperly fails to consider building 
electrification as a potentially feasible mitigation measure.   
 
VII. The PEIR Fails to Adequately Analyze or Mitigate Significant Noise and  

Groundborne Vibration Impacts 
 

 The FPEIR does not analyze potentially feasible mitigation measures to reduce or avoid 
the significant noise impacts caused by implementation of the General Plan. The FPEIR 
concludes that the General Plan’s implementation will result in a significant increase in noise 
levels that cannot be mitigated.  NOI-1 at 1-36. However, the FPEIR does not meaningfully 
evaluate ways to minimize the impact of noise on residents through noise reduction and 
suppression techniques, or through appropriate land use policies.  

As discussed above, the City has approved millions of square feet of warehouse projects 
in South Fresno. The California Attorney General recently observed that the noise from the 
construction of these warehouses causes “intrusive impacts to nearby sensitive receptors.”  See 
Attorney General, Warehouse Projects: Best Practices and Mitigation Measures to Comply with 
the California Environmental Quality Act, at 9.57 In addition, the Attorney General notes that 
trucks and on-site loading activities at warehouses can also be loud, bringing disruptive noise 
levels during 24/7 operation that can cause hearing damage after prolonged exposure. Id. (citing 

                                                             
53 Zhu, et al., Effects of Residential Gas Appliances on Indoor and Outdoor Air Quality and Public Health in 
California, UCLA Fielding School of Public Health (April 2020), available at 
https://ucla.app.box.com/s/xyzt8jc1ixnetiv0269qe704wu0ihif7. 
54 Brady Seals and Andee Krasner, Health Effects from Gas Stove Pollution, Rocky Mountain Institute, Physicians 
for Social Responsibility, and Sierra Club, 2020, at 13, https://rmi.org/insight/gasstoves-pollution-health. 
55 Id. 
56 Redwood Energy, Zero Carbon Commercial Construction: An Electrification Guide for Large Commercial 
Buildings and Campuses (2019), available at https://www.redwoodenergy.tech/wp-content/uploads/2019/09/Pocket-
Guide-to-Zero-Carbon-Commercial-Buildings-2nd-Edition.pdf  
57 Available at https://oag.ca.gov/sites/all/files/agweb/pdfs/environment/warehouse-best-practices.pdf 
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Noise Sources and Their Effects (a diesel truck moving 40 miles per hour, 50 feet away, 
produces 84 decibels of sound).58 Therefore, the Attorney General implores “developers and lead 
agencies [to] adopt measures to reduce the noise generated by both construction and operation 
activities.” Id.   
 Although the FPEIR notes several examples of possible measures to reduce noise from 
new development—such as providing setbacks and regulating hours of operation—it fails to 
impose any such requirements on construction or new development to reduce noise. See DPEIR 
4.13-13. In fact, the FPEIR asserts that all construction activity is exempt from noise controls so 
long as the activity is conducted pursuant to an applicable construction permit and occurs 
between 7:00 a.m. and 10:00 p.m. 4.13-9.  FPEIR at 4.13-19. The FPEIR then contends that 
“short-term construction impacts associated with the exposure of persons to or the generation of 
noise levels . . . would be less than significant” because construction noise is exempt from the 
City’s noise ordinance.   Id. That is not how CEQA works. The City ordinance’s exemption of 
construction noise does not authorize a finding that construction noise will be less than 
significant. To the contrary, the lack of any applicable local regulation controlling construction 
noise impacts indicates the need for mitigation to address noise impacts. CEQA provides no 
exemption for mitigating construction noise impacts simply because a local ordinance does not 
apply to such impacts.   

The City must analyze potentially feasible mitigation measures for the significant 
construction noise impacts caused by the Project, which the FPEIR acknowledges could be 
approximately 90 decibels (dB) at 50 feet.  4.13-18. That level is known to cause hearing 
damage.  DPEIR at 4.13-5. In fact, construction noise impacts are known to occur at over 90 dB 
at 100 feet from the source, and over 80 dB at 200 feet from the source.  See Kimley Horn, 
Acoustical Assessment of Sierra Avenue and Casa Grande Warehouse Project City of Fontana, 
California (June 2020), at 20, Table 6.59  Although the FPEIR acknowledges that activities 
anticipated by the General Plan will expose sensitive populations to excessive groundborne 
vibration and groundborne noise levels (DPEIR 4.13-24), the PEIR fails to discuss any potential 
feasible mitigation measures. The FPEIR observes that disturbance due to groundborne vibration 
and groundborne noise are “usually contained to areas within about 100 feet of the vibration 
source” and as far as 200 feet.  PEIR at 4.13-6.  Despite identifying this 100 to 200-foot impact 
area, the DPEIR asserts that requiring a 25-foot buffer between heavy construction equipment 
and existing structures would mitigate groundborne vibration impacts to less than significant. 
DPEIR 4.13-24 (Mitigation Measure NOI-2); Table 1-1 at 1-36. The FPEIR provides no analysis 
for this conclusion that a 25-foot buffer will mitigate noise that the FPEIR itself admits is 
significant within a 100 to 200-foot area.   
 Instead of attempting to mitigate noise impacts, the FPEIR improperly proposes to relax 
noise limits.  For instance, the FPEIR proposes to increase the maximum allowable noise 
exposure level for noise-sensitive land uses such as residential, transient lodging, 
hospitals/nursing homes, and churches/meeting halls from 60 to 65 dB.  DPEIR at 4.13-22.  This 
increase is not supported by any rational analysis or evidence.  The FPEIR merely states that the 
increase is justified considering the “intensification of land uses in the city” and the “continuing 

                                                             
58 Available at https://www.chem.purdue.edu/chemsafety/Training/PPETrain/dblevels.htm 
59 Available at https://www.fontana.org/DocumentCenter/View/32906/Sierra-and-Casa-Grande-Appendix-G---
Noise 
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urbanization of the city.”  Id.  This is not a legitimate reason to allow development to expose 
sensitive populations to unmitigated noise pollution.   

Likewise, the FPEIR proposes a 3 dB increase from ambient levels as a significance 
threshold for noise impacts (Policy NS-1-j). Again, the FPEIR does not explain why this 3 dB 
threshold was selected or is appropriate for determining the significance of noise impacts. In any 
case, the DPEIR fails to acknowledge that noise thresholds set in General Plans and ordinances 
are not determinative of whether noise impacts are significant. See Keep Our Mountains Quiet v. 
County of Santa Clara (2015) 236 Cal.App.4th 714, 732. Accordingly, the City’s reliance on this 
arbitrary 3 dB significance threshold is misplaced and may not be used to analyze the noise 
impacts of future development. Thus, the FPEIR fails to analyze and mitigate significant noise 
impacts in violation of CEQA.  

It is critical for the FPEIR to evaluate potential mitigation of the significant noise impacts 
that will foreseeably occur from General Plan implementation.  The City should consider, at a 
minimum, the following potentially feasible mitigation measures identified by the Attorney 
General’s Warehouse Best Practices guide: 

 
● Siting warehouse facilities so that their property lines are at least 1,000 feet from the 

property lines of the nearest sensitive receptors;  
 

● Providing adequate areas for on-site parking, on-site queuing, and truck check-in that 
prevent trucks and other vehicles from parking or idling on public streets; 

 
● Placing facility entry and exit points from the public street away from sensitive receptors, 

e.g., placing these points on the north side of the facility if sensitive receptors are 
adjacent to the south side of the facility; 
 

● Locating warehouse dock doors and other onsite areas with significant truck traffic and 
noise away from sensitive receptors, e.g., placing these dock doors on the north side of 
the facility if sensitive receptors are adjacent to the south side of the facility; 

  
● Posting signs clearly showing the designated entry and exit points from the public street 

for trucks and service vehicles.  
 

● Posting signs indicating that all parking and maintenance of trucks must be conducted 
within designated on-site areas and not within the surrounding community or public 
streets.  

 
See Attorney General, Warehouse Best Practices, at 5. In addition, the City should consider 
limiting construction to daytime hours, e.g., 9:00 a.m. to 5:00 p.m. 
 
VIII. The PEIR Fails to Adequately Analyze and Mitigate the Project’s Aesthetic 

Impacts Resulting From Industrial Development in Rural Settings and Residential  
Areas 

 
 The General Plan’s designation of nearly the entire South Industrial Priority Area for 
industrial development would result in the visual transformation of this area, which includes 
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scenic semi-rural and agricultural landscapes, low-density residential neighborhoods, and 
cultural and architectural landmarks like Wat Brahmacariyakaram, to a sprawling industrial 
center.  The aesthetic, light, and glare impacts resulting from buildout of the South Industrial 
Priority Area are clearly significant and require thorough analysis and consideration and 
adoption of all feasible mitigation measures.  Indeed, the implementation of the General Plan and 
Development Code since their adoption in 2014 has already wrought significant aesthetic 
impacts in the area.  The approval and development of millions of square feet of towering 
warehouse distribution centers has replaced farmland, blocked scenic vistas of the Sierra Nevada 
mountains, directed light glare into residents’ homes at night, and filled roadways with heavy-
duty trucks, vans, and car traffic. 
 Our previous comments detailed the potential for and occurrence of significant aesthetic 
impacts associated with the Project in its May 2020 comments on the DPEIR.  Unfortunately, the 
PEIR fails to address these issues.  The RPEIR includes no revisions to address the comments 
regarding aesthetic impacts that Leadership Counsel previously raised.  In its Response to 
Comments, the City claims that the “the proposed project does not include any land use changes” 
that would result in aesthetic impacts, “because the current land uses have already been 
adopted.” Response to Comments, p. 3-78.  But as discussed elsewhere in this letter, the City 
cannot evade a holistic review of the General Plan’s impacts by narrowly defining the project as 
“continued implementation of the General Plan.”  The City’s Response to Comments also asserts 
that analysis is not required at this time, because future development would be subject to CEQA 
analysis. Yet, CEQA does not permit the City to defer analysis and mitigation of reasonably 
foreseeable impacts because of possible CEQA review of subsequent projects.  Further, the 
City’s response ignores the fact that the Development Code provides for the approval of dozens 
of land use types without project-level discretionary review. As discussed further below, the 
DPEIR’s analysis of the Project’s aesthetic impacts and its failure to identify suitable mitigation 
to reduce those impacts fails to comply with CEQA. 
 

A. Substantial Adverse Impacts on Scenic Vistas in Rural and Residential Areas 
 

 The FPEIR concludes that the project would not have a substantial adverse effect on a 
scenic vista and that no mitigation is required to achieve this result. The analysis supporting the 
FPEIR’s conclusion fails to acknowledge or describe the impacts on scenic vistas of the 
Sierra Nevada Mountain Ranges and semi-rural agricultural landscapes that implementation of 
the General Plan has had and will continue to have on South Fresno neighborhoods which are 
designated by the General Plan Land Use Map for industrial development. 
 The FPEIR states that: 
 

“scenic vistas may be impacted in two ways: a development project can have visual 
impacts by either directly diminishing the scenic quality of the vista or by blocking the 
view corridors or “vista” of the scenic resource. Important factors in determining 
whether a proposed project would block scenic vistas include the project’s proposed 
height, mass, and location relative to surrounding land uses and travel corridors. Typical 
scenic vistas are locations where views of rivers, hillsides, and open spaces are accessible 
from public vantage points.” (4.1-3) 
 

 The General Plan’s designation of about 5,000 acres of land for industrial development 
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South Industrial Priority Area has and will continue to directly diminish the area’s scenic quality 
and block the view of scenic vistas.  These impacts result from large industrial warehouses and 
other industrial buildings constructed on vacant land and land occupied by agricultural or low-
density residential uses and heavy truck and car traffic on local roadways generated by these 
industrial facilities. The height, mass, and location of industrial development permitted by the 
General Plan and Development Code and of the truck and car traffic which this development 
generates has and will continue to have a substantial adverse impact on scenic vistas.6 Since the 
General Plan’s adoption, more than two million square feet of warehouse distribution facilities 
have been developed and permitted in the area. 
 The Development Code permits buildings in all industrial zone districts, including the 
Heavy Industrial, Light Industrial, Regional Business Park, and Business Park zone districts, to 
stand up to 60 feet tall (or up to 30 or 40 feet when the building is within 40 or 50 feet of a 
residential property line) and requires buildings in those zone districts to be set back just 15 feet 
from the property line. FMC § 15-303, Tables 15-302-1 & 15-302-2. The construction of these 
buildings mars the scenic vista of the rural agricultural setting, as low-lying vineyards, 
agricultural lands, and small residential communities become interspersed with expansive and 
towering buildings in relation to the setting. The industrial buildings and other features of 
industrial sites, like retaining walls and berms, also substantially or completely block views of 
the Sierra Nevada Mountain Ranges from both public and private spaces depending on the 
location of the observer. For instance, since the General Plan’s adoption, the 
construction of the Ulta Beauty distribution facility and retaining walls along the facility’s 
perimeter at 850 East Central Avenue has blocked the previously open view of the Sierra 
Nevada mountain range from the community of Daleville on E Daleville and S Mary Avenues, 
which is adjacent to the facility. 
 In addition, constant truck and car traffic associated with these projects blocks and 
interferes with scenic vistas in the Southern portion of the Planning Area. Pursuant to the 
California Vehicle Code, trucks may be up to 14 feet in height, and the average car is five to six 
feet tall.  For just one warehouse project alone, an expansion of the existing Amazon warehouse 
in the North Pointe Business Park which was approved in 2021, the project’s Traffic Impact 
Analysis estimated that the project would generate 3,274 daily vehicle trips into the 
neighborhood or 1,195,010 vehicle trips per year. Attachment 10, Northpoint Building 31 Trip 
Generation and Impact Assessment, p. 4.  The continuous passage of trucks, vans, and cars on 
local roadways to and from this and other projects which have been approved since the General 
Plan’s adoption and future projects which will occur with continued implementation of the 
General Plan substantially diminishes the quality and blocks the view of both the Sierra 
Nevadas and agricultural lands for pedestrians and users of private property throughout the area. 
 Because the FPEIR fails to study these significant impacts on aesthetics, despite our 
previous comments describing these impacts to the City, the FPEIR fails  to live up to its role as 
an informational document.  Further, given the clearly significant impacts which have and will 
continue to result from General Plan and Development Code implementation, the FPEIR must 
consider and identify feasible and legally enforceable mitigation measures to reduce the project’s 
impacts to scenic vistas on rural and residential areas. We recommend that the City consider the 
following measures to reduce these impacts: 
 

● Revise the General Plan land use designations for the SIPA to non-industrial land 
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use designations that establish smaller height and building size limitations (i.e, 
designations other than Heavy Industrial, Light Industrial, Regional Business Park, and 
Business Park) around schools, places of worship, neighborhoods, residences, and public 
parks. 

● Revise the Development Code to reduce the maximum building height allowed in 
Employment Districts where buildings would block the view of a scenic vista. 

● Require enhanced set backs, installation of mature evergreen trees, and adoption of other 
design features for industrial development in areas that are near residential 
neighborhoods to mitigate adverse impacts on scenic vistas. 

● Re-route truck traffic from roadways lined with residences in industrial-designated areas. 
 

B. Significant Adverse Impacts on the Visual Character and Quality of Rural and 
Residential Neighborhoods 

 
 The FPEIR recognizes that the land uses proposed by the General Plan would replace 
existing rural, agricultural, and open space uses and that as a result, continued implementation of 
the General Plan will substantially alter the visual character within the Planning Area. Yet the 
DPEIR’s analysis fails to describe the magnitude and severity of this impact, including in 
communities and neighborhoods located in these areas, and the FPEIR fails to identify feasible 
mitigation measures that would effectively reduce the projects impacts on visual character and 
quality. The City must revise the FPEIR to address these flaws and recirculate it for public 
review and comment. Sierra Club v. County of Fresno (2018) 6 C5th 502, 514 ([A]n EIR's 
designation of a particular adverse environmental effect as ‘significant’ does not excuse the 
EIR's failure to reasonably describe the nature and magnitude of the adverse effect.); City of 
Long Beach v. City of Los Angeles (2018) 19 CA5th 465, 486. 
 Buildout of the General Plan has and will continue to dramatically adversely impact the 
visual character and quality of these areas due to the replacement of agricultural land uses, low-
density residential housing, and cultural and architectural landmarks like Wat 
Brahmacariyakaram with industrial development pursuant to the General Plan land use map. 
features of the area.  Vineyards, single-family farm residences, and single-family residences 
and neighborhoods would be replaced with concrete warehouses and other industrial facilities up 
to 60 feet tall pursuant to Development Code standards for industrial zone districts. These 
changes would significantly alter and degrade the visual character or quality of 
views of the area, including from streets, sidewalks, schools, places of worship, and residences. 
 We note that the FPEIR’s significance criteria for impacts to visual character and quality 
do not include impacts to views from privately-owned spaces. While the project would have 
significant impacts on the visual character of the area from both public and private spaces, The 
FPEIR provides no explanation for its exclusion of privately owned spaces. CEQA does not limit 
an EIR’s impacts analysis only to impacts that affect spaces within the public domain. The 
FPEIR must be revised and recirculated to address the Project’s impacts to visual character and 
the quality of views on privately-owned spaces, including from the residences and other 
privately-owned property in the neighborhoods and communities located in and near the South 
Industrial Priority Area. The FPEIR must identify and adopt suitable mitigation to address these 
impacts too. 
 Furthermore, while FPEIR acknowledges that the project will result in a potentially 
significant impact on visual character and quality of public views, it states that no feasible 
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mitigation measures are available without even considering any measures at all. The FPEIR is 
incorrect.  Many feasible mitigation measures exist to avoid and reduce the Project’s impacts of 
visual characters and the quality of public views. These include the same mitigation measures 
identified sub-section (A) of this section of this letter above.  In addition, the City could adopt 
mitigation measures that would establish a commitment by the City to invest in the visual 
character of the area, including through the installation of landscaping, the modification of 
Development Code design standards to ensure compatibility of new development with the 
existing rural residential character of the area, and investment in aesthetically pleasing public 
spaces, such as trails and parks, which could be used by residents and workers.  
 
IX. The FPEIR Fails to Acknowledge the Project’s Significant Land Use Impacts  

Resulting from the General Plan’s Division of Established Communities 
 
 The FPEIR finds that the Project “would not physically divide an established 
community,” and therefore would have a less than significant impact in this impact category.  In 
reaching this conclusion, the FPEIR fails to consider the impacts of the General Plan’s 
application of industrial land use designations to entire residential neighborhoods in South 
Fresno and policies promoting shovel ready development.  The City failed to correct this serious 
omission in its RPEIR and in doing so, dismissed our comments which raised these issues.  As 
the City did for other portions of Leadership Counsel’s May 2020 comments, the City based its 
dismissal of our comments on its description of the Project as only the “continued 
implementation of the General Plan” rather than the General Plan in its entirety, including its 
land use designations. Response to Comments, p. 3-115.  The City’s reliance on an inaccurate 
and segmented project description does not excuse it from analyzing, acknowledging, and 
mitigating the Project’s significant impacts from its designation of entire neighborhoods for 
industrial development.  
 The FPEIR’s brief analysis of this impact category states that “future development could 
create established communities within rural communities that are located in the outer areas of the 
Planning Area,” and that “[i]t is anticipated that as future development in accordance with the 
approved General Plan expands within the rural areas, there could be continuing conflicts 
between existing and new land uses, which could create a division of existing rural 
communities.” DPEIR, 4.11-28. The FPEIR then goes on to state that objectives and policies 
contained within the General Plan would “lessen the impact of dividing established communities 
by increasing or maintaining connectivity to the surrounding area.” Id. This analysis does not 
acknowledge that in addition to new residential development in and around existing rural 
communities, the General Plan also plans for industrial development where residential 
neighborhoods are currently located.  The General Plan Land Use Map designates entire 
neighborhoods and communities, as well as the land surrounding these communities, for 
industrial development. Residential neighborhoods and communities designated for industrial 
development include but are not limited to the following: 
 

● the community of Daleville 
● the community bounded by East Central, South Orange, and East Cedar Avenues 
● the portion of the community of Calwa located to the South of East Jensen Avenue 
● the community bounded by South Peach Avenue on the East and East Jensen Avenue on 

the North 
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● the community bounded by South Rose, East Kaviland, and East Grove Avenue 
● a mobile home park located in the Jane Addams neighborhood of the City of Fresno 

 
 The General Plan’s designation of these and other communities for industrial land uses is 
designed not only to divide established residential communities, as industrial development 
projects occur in the midst of those communities, but ultimately to replace 
those communities with industrial development. General Plan, p. 3-31, Figure IM-1. In addition, 
the designation of homes and other community-serving land uses for industrial development may 
impair residential property owners’ ability to successfully obtain credit for home maintenance 
and permits for home improvements and reduce their ability to sell their homes for residential 
use. The DPEIR’s designation of residential neighborhoods for industrial land use requires 
analysis, mitigation and a finding of significance. It is critical that the City acknowledge and 
assess these impacts in order for the public and decision-makers to have accurate information 
about the nature and severity of the Project’s land use impacts.  The FPEIR’s lack of such 
analysis renders it deficient under CEQA. 
 Moreover, the DPEIR fails to identify and acknowledge General Plan policies facilitating 
investment in shovel ready development opportunities and permit streamlining for 
areas designated for industrial uses (which the General Plan calls “employment” land uses) . See 
e.g., General Plan, Ch. 2-3, 22 (Policies ED-1-e & j), 24 (ED-3-b), 27 (ED-5-c). By planning for 
and supporting industrial development surrounding residential communities, the General Plan 
results in negative impacts on housing quality and on schools, places of worship, corner stores, 
and other neighborhood-serving institutions and destabilizes the long-term viability of the 
community. General Plan Policy MT-1-c, “Plan Line Adoption,” (General Plan, 4-26) furthers 
the City’s objectives to transform residential neighborhoods to industrial centers by providing for 
the adoption of Official Plan Lines “for transportation corridors, roadways, and 
bicycle/pedestrian paths/trails, as necessary to preserve and/or obtain right-of-way needed for 
planned circulation improvements.” General Plan, p. 4-26. Since the General Plan’s adoption, the 
City has implemented Policy MT-1-c by adopting OPLs for East Central Avenue which plan to 
widen East Central Avenue in a manner that would encroach into residential property and allow 
for higher traffic volumes in closer proximity to homes in the SIPA. MT-1-c therefore 
accelerates the decline of SIPA neighborhoods and their ultimate division and elimination. But 
the FPEIR does not acknowledge or analyze the impacts of these policies on existing 
communities.  
 The FPEIR lists certain General Plan objectives and policies as evidence that project 
impacts associated with the division of existing communities will not be significant.  But the 
FPEIR provides no analysis of those objectives and policies to explain why they support that 
conclusion or how they would counteract policies aimed at the division of existing communities. 
The FPEIR simply states that they would “reduce the potential to physically divide an 
established community to a less than significant level,” and that “[n]o mitigation is required.” 
DPEIR, 4.11-28. These policies appear to do nothing to reduce the likelihood that the General 
Plan’s industrial land use designations and policies will result in the division and replacement of 
existing communities with industrial land uses. For example, Objective UF-8 states, “Develop 
each of Downtown’s neighborhoods and districts, according to its unique character,”; Policy UF-
12-a provides, “[d]esign land uses and integrate development site plans along BRT corridors, 



                      
City Council 
September 14, 2021 
Page 63 of 81 
     

 

with transit-oriented development that supports transit ridership”60; and Policy UF-12-g directs 
the City to establish design standards for mixed-used activity centers (none of which are located 
within the areas designated purely for industrial development listed in this section above). Policy 
LU-1-b calls for the creation of “appropriate transitions or buffers between new development 
with existing uses,” yet the General Plan Land Use Map, as explained above, provide for no 
buffers or transition zones between areas designated for heavy industrial land use and existing 
residential and community-serving land uses. And as explained above in this this letter, the 
Development Code also lacks standards to create buffers and ensure that existing residential 
neighborhoods are protected from new industrial and warehouse development. 
 For these reasons, the DPEIR fails to support its conclusion that the division of existing 
communities is a less than significant impact with substantial evidence, and the City ignores 
crucial information provided by Leadership Counsel and evident from a review of the General 
Plan land use map and policies that demonstrate that these impacts will be significant. The City 
must revise and recirculate the FPEIR to correct these deficiencies in order to comply with 
CEQA. 
 
X. The PEIR’s Analysis of Project Impacts to Population and Housing is Deficient 

Because it Fails to Acknowledge the Project’s Potential to Displace Substantial 
Numbers of People 

 
 The PEIR must consider the project’s potential impact on population and housing, and 
specifically, whether the project would “[d]isplace substantial numbers of existing people or 
housing.” 14 C.C.R. § 15000 et seq., appen. G, § XIV; cf. Hollywoodians Encouraging Rental 
Opportunities v. City of Los Angeles (2019) 37 Cal. App. 5th 768, 774.  The DPEIR does not 
adequately do so here.  

The PEIR’s analysis of the Project’s potential to displace existing people or housing 
fails to acknowledge or discuss the potential for displacement associated with planned industrial 
development and fails to provide facts to support its assertions that General Plan policies will 
mitigate any displacement impacts to less than significant levels. DPEIR, 4.14-14, 15. As 
discussed above, the General Plan designates entire residential communities (both within and 
outside of current City limits) and land up to and surrounding housing for industrial 
development. As a result of the designation of residential uses for industrial development, the 
project anticipates the conversion of hundreds of units of housing to industrial land uses. And, as 
also discussed above in this letter, the designation of land adjacent to housing for industrial uses 
and the use of local roadways where housing is located for heavy truck and car traffic serving 
those industrial uses will contribute to the significant deterioration of housing quality and the 
relocation of neighborhood residents to more suitable housing. The elimination of housing stock 
and the relocation of residents from neighborhoods designated for industrial development will 
put pressure on the housing supply. These housing supply impacts may be expected to occur not 
only in the City of Fresno but also elsewhere in Fresno County and beyond, given that most of 
the housing stock impacted by the General Plan’s industrial land use designations are located 
outside of City limits and near the edge of the Planning Area and residents who relocate will not 
necessarily move to an area within the Planning Area. Notably, the Study Area that the PEIR 

                                                             
60 None of the residential communities listed in this letter as designated by the General Plan for industrial 
development are located along a designated BRT corridor. 
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adopts for this analysis – the Planning Area – fails to allow for the consideration of the impacts 
of that displacement outside of the Planning Area in Fresno County and beyond. See DPEIR, 
4.14-2. 
 The FPEIR dismisses the project’s potential displacement impacts by stating that the 
General Plan implementation “would also result in the development of a net increase in units 
when compared to the existing inventory” and that the housing units available as replacement 
units for those that could be removed as a result of General Plan implementation would be 
increased. DPEIR, 4.14-15, 15. However, the FPEIR fails to state how many units may be 
expected to be developed with General Plan implementation and how this compares to the 
number of units which may be lost due to displacement coupled with the demand for housing 
among existing and future residents. In addition, the FPEIR says nothing of the expected price 
levels of new housing development and how that compares to price levels which displaced 
residents can afford. According to the City of Fresno’s 2019 and 2018 Housing Element Annual 
Progress Reports, new residential development in the City of Fresno has primarily served above-
moderate income households. On the other hand, South Fresno neighborhoods which the General 
Plan designates for heavy industrial development have high poverty rates, meaning that many 
residents in these neighborhoods are unlikely to be able to afford new residential development 
that occurs as a result of General Plan implementation. 
 In addition, the FPEIR’s statement that a relocation analysis would be required to be 
prepared “[p]rior to any displacement” is inaccurate and misleading. First, a displacement study 
will not be required prior to relocation of residents who move to avoid the impacts of new 
industrial development and roadway expansion or for residents who chose to sell their homes to 
a buyer that develops the land for industrial uses. Second, pursuant to General Plan policies 
promoting permit streamlining for “employment” land uses, much new industrial development 
occurs by right under the Development Code and is not subject to CEQA or a displacement 
analysis that the law might otherwise trigger. 
 Finally, the FPEIR also states that several Housing Element policies and objectives 
would “reduce housing impacts,” and “avoid the need for construction of replacement housing 
due to the development of a net increase of new housing units” and that therefore “[n]o 
mitigation would be required.” DPEIR, 4.14-15. This analysis fails to contain facts necessary to 
support its conclusion. First, the FPEIR does not make the connection between the housing 
element policies to which it cites and the conclusion that the General Plan’s displacement 
required. The FPEIR does not explain or demonstrate (1) how or why the specific policies cited 
would lead to an actual reduction in impacts, (2) the nature and scope of the reduction in housing 
impacts which may be expected to occur and/or the nature and number of new housing units 
which may be developed, or (3) how the FPEIR determined that the reduction in housing 
impacts and/or the development of new units as a result of the housing element objectives and 
policies would reduce housing and population displacement impacts to a less than significant 
level. The analysis also does not explain why implementation of housing element policy and 
objectives in and of themselves will reduce potential displacement impacts to less than 
significant levels, taking into consideration existing lower-income housing needs in Fresno, 
which include the need for more than 15,000 units for lower-income households; increasing 
employee to housing ratios identified by the FPEIR, and the very low levels of lower-income 
housing production compared to the need that has occurred as a result of Housing Element 
implementation to date. DPEIR, 4.14-3, 7 (identifying the City’s current lower-income RHNA 
of 8,955 units and the City’s carry-over RHNA of 6,476 units); 
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 The City must revise the FPEIR to accurately and completely acknowledge and disclose 
the project’s potential to displace substantial numbers of existing people and units of housing in 
existing residential neighborhoods that are planned for industrial development. See 4 C.C.R. § 
15000 et seq., appen. G, § XIV. Given the apparent significance of these impacts, the revised 
DPEIR must include feasible and enforceable mitigation measures to reduce and avoid these 
impacts. 
 
XI. The PEIR Fails to Disclose & Identify Adequate Mitigation to Minimize the  

Project’s Groundwater Impacts 
 

A. The PEIR Fails to Disclose or Adopt Adequate Mitigation to Minimize the 
Project’s Groundwater Supply Impacts on Neighborhoods Reliant on Well Water 

 
 The Planning Area is located in the Kings Groundwater Subbasin which is designated by 
the State Water Resources Control Department as a “critically over-drafted high priority basin.” 
North Fork Kings Groundwater Sustainability Agency “Groundwater Sustainability Plan in 
Compliance with the Sustainable Groundwater Management Act,” (2019), p. 1-1&2.61 The 
sub-basin was given its high-priority status as a result of the removal of millions of acre-feet of 
groundwater from subsurface storage as a result of groundwater pumping exceeding recharge. 
Id., p. 1-2. The PEIR acknowledges that “the City is creating an overdraft of the Kings 
Groundwater Sub-basin.” 4.10-21. The adopted 2019 Groundwater Sustainability Plan (GSP) for 
the Kings Sub-basin notes that the “trend of groundwater overdraft was accelerated in recent 
years by increased groundwater pumping as62 a result of significantly reduced surface water 
deliveries” during the drought from 2012 and 2016. Id. Given this reality, CEQA requires the 
PEIR to include a thorough discussion of the project’s potentially significant impacts on 
groundwater and propose robust mitigation measures to reduce groundwater impacts however 
feasible. San Joaquin Raptor Rescue Ctr. v. Cty. of Merced (2007) 149 Cal. App. 4th 645, 661–
62.  An adequate evaluation is particularly important in light of the current local drought, which 
the City Board of Supervisors recently declared an emergency. See Fresno Bee, Fresno County 
leaders declare local drought emergency. One says drought is ‘man-made’ (May 4, 2021). The 
FPEIR does not do so. 
 An adequate evaluation is particularly important in light of the current drought. On May 
1, 2021, the Fresno County Board of Supervisors passed a resolution declaring a regional 
drought emergency. 63 See Fresno Bee, Fresno County leaders declare local drought emergency. 
One says drought is ‘man-made’ (May 4, 2021).  Shortly thereafter, on May 10, 2021, Governor 
Gavin Newsom issued an proclamation expanding the drought state of emergency to encompass 
Fresno County in addition to 40 other counties in California.64 The U.S. Drought Monitor, 
produced in partnership with the USDA, the National Oceanic and Atmospheric Administration 
and the University of Nebraska-Lincoln, identifies Fresno as an area impacted by extreme 
drought, characterized by widespread water shortage, surface water depletion, low federal 
                                                             
61 Available at http://northforkkings.org/webpages/wp-content/uploads/2020/01/NFKGSA_GSP_Final_Adopted.pdf 
62 Available at https://www.fresnobee.com/news/local/water-and-drought/article251156669.html. 
63 See Fresno Bee, Fresno County leaders declare local drought emergency. One says drought is ‘man-made’, May 
4, 2021, available at https://www.fresnobee.com/news/local/water-and-drought/article251156669.html. 
64 Executive Department, State of California, Proclamation of State of Emergency, May 10, 2021, available at. 
https://www.gov.ca.gov/wp-content/uploads/2021/05/5.10.2021-Drought-Proclamation.pdf 
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irrigation water deliveries, water right curtailment, dry wells, and poor water quality, among 
other impacts.  U.S. Drought Monitor, California, National Drought Mitigation Center.65 
 First, the PEIR contains no discussion about the current groundwater availability for 
residential communities and households which rely on domestic wells for their everyday water 
needs and the project’s potential groundwater impacts on these communities and households. 
The PEIR provides some data from City wells about groundwater level decline rates since 1990 
in certain areas within the City that range from .5 to three feet per year. 4.10-3. This data does 
not include unincorporated areas within the Planning Area and the PEIR does not indicate the 
range of years which the data represents and how reflective the decline rates are of recent trends. 
Between 2012 and 2016, numerous households and entire neighborhoods located in 
unincorporated County in the Southcentral and Southwestern portions of the Planning Area lost 
access to water in their homes as their wells ran dry. These households were forced to buy 
bottled water, rely on emergency connections to neighbors, seek emergency assistance such as 
the installation of water tanks from the state and non-profit organizations like Self-Help 
Enterprises, and in the case of households with the financial resources to do so, spend thousands 
of dollars to drill deeper wells.  
 The PEIR asserts that the City’s continued participation in the North Kings Groundwater 
Sustainability Agency (GSA) and compliance with the Subbasin GSP will result in balanced 
water demand by 2040. 4.10-21, 22. Yet a balanced water demand in 2040 does not address 
significant impacts on households and communities impacted by groundwater depletion that will 
occur within the next twenty years. Fresno Irrigation District provided comments to the City on 
the General Plan expressing the concern that “[t]he potential for increase in water consumption 
by the project will result in additional groundwater overdraft.” DPEIR, Appendix B, Public 
Scoping Comments, Comments by Fresno Irrigation District, p. 11.66 For homes with shallow 
domestic wells, reductions in groundwater levels that will occur under the General Plan, even by 
just a few feet, can mean the difference between flowing and dry taps. See Declaration of Katie 
Taylor, p. 12 (stating that water pressure in the domestic well at the South Fresno resident’s 
home has dropped in the last four to five years). A potentially balanced water demand in 20 years 
will not alleviate the significant impact that occurs should households lose access to water supply 
in the present.  Further, the North Kings GSA GSP minimum groundwater thresholds allow for a 
107-foot decline in groundwater levels and for groundwater levels to sink below that depth of 
32% of domestic wells in the North Kings sub-basin. North Kings GSA GSP, Sustainable 
Management Criteria, p. 225; See also Attachment 12 (Leadership Counsel & Self-Help 
Enterprises, Focused Technical Review: August 15, 2019 North Kings GSA Public Review Draft 
Groundwater Sustainability Plan), pp. 2-4 (noting that the GSP minimum thresholds and 
objectives do not explicitly take into account domestic well reliance for household use as a 
beneficial use; fails to take into account  Thus, the City’s participation in the North Kings GSA 
does not provide a basis to conclude that the project will not result in groundwater supply 
impacts. 67 
 The South Fresno neighborhoods reliant upon domestic groundwater are 
disproportionately lower-income and disproportionately comprised of people of color, 
                                                             
65 Information and drought map available at the Natoinal Drought Mitigation Center’s webpage at 
https://droughtmonitor.unl.edu/CurrentMap/StateDroughtMonitor.aspx?CA 
66 Available at https://www.fresno.gov/darm/wp-content/uploads/sites/10/2020/03/Appendix_B-
Scoping_Comments.pdf 
67 Available at https://northkingsgsa.org/wp-content/uploads/2021/04/4-Sustainable-Management-Criteria.pdf 
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immigrants, and people who speak languages other than English compared to other parts of the 
Planning Area. The PEIR’s failure to disclose, analyze, and adopt feasible and enforceable 
mitigation measures to address the project’s potentially significant impacts on groundwater 
supply in households that rely on domestic wells disproportionately adversely impacts protected 
classes and potentially violates civil rights and fair housing laws. 
 Second, while the GSP recognizes that recent severe and prolonged drought accelerated 
groundwater pumping in the Kings Subbasin, the PEIR does not mention this in its discussion 
of the environmental setting nor does it disclose or discuss the likelihood of future drought 
conditions, water supply reductions, and increased groundwater demand that will occur as a 
result of climate change.68 Without information relating to the impacts of climate change on 
groundwater supply between the present and the potential attainment of balanced water demand 
in 2040, the DPEIR fails to accurately inform decision-makers of the nature and magnitude of 
the project’s significant impacts on groundwater supplies in the Kings Subbasin and the Planning 
Area as a whole and on domestic well users who are the most vulnerable to groundwater 
depletion. 
 Third, the PEIR’s calculations of the amount of water that will be available to the City 
of Fresno as buildout occurs do not appear to take into account groundwater depletion that 
occurs outside of City limits. The GSP does not contain measures to limit groundwater pumping 
and pumping that occurs outside of City limits may negatively impact subsurface inflow from 
neighboring areas and recharge supplies. The PEIR relies on estimates of subsurface inflow 
and recharge supplies for its calculations of the water supply available to the City and the amount 
of groundwater that may be necessary. The PEIR’s failure to account for groundwater 
pumping outside of City limits therefore has the result of potentially inflating the DPEIR’s 
calculation of available water supplies and understating future groundwater demand in the 
Planning Area. These calculation errors would artificially lessen the apparent significance of the 
project’s impacts on groundwater supplies. The City must revise the PEIR to its calculations 
with respect to groundwater pumping outside of City limits and its effects on subsurface inflow 
and recharge supplies and correct the PEIR’s calculations and analysis if they failed to account 
for the pumping. 
 Fourth and finally, the one mitigation measure that the PEIR proposes, Mitigation 
Measure HYHD-2.1, will not minimize the project’s impact on groundwater supplies and will 
not address impacts to households on domestic wells over the next twenty years. The measure 
provides only that the City will “continue to be an active participant in the North Fork Kings 
[GSA] and the implementation of the North Fork Kings [GSP]...” The commitment for the City 
to be an “active participant” in the GSA and GSP implementation is undefined and lacks clear 
actions that the City will take that will actually reduce groundwater supply depletion. Numerous 
feasible and effective mitigation options to minimize this impact exist, including commitments 
by the City to decrease groundwater pumping, switch to other sources of water, and ensure the 
City does not exceed the amount it can consume within the GSA boundaries while not depleting 
supplies (as it is currently doing). The PEIR must consider each of these mitigation options and 

                                                             
68 See Michael E. Mann & Peter H. Gleick, “Commentary: Climate change and California drought in the 21st 
century,” March 31, 2015, discussing study results showing that the climate change is influencing the frequency, 
magnitude, and duration of drought in California and that the co-occurrence of dry years with warm years raises the 
risk of drought. Published on the Proceedings of the National Academy of Science of the United States of America’s 
website and available at https://www.pnas.org/content/pnas/112/13/3858.full.pdf 
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incorporate them as enforceable mitigation measures which specify the actions that the City will 
take to ensure that the project’s groundwater impacts are minimized. Pub. Res. Code §§ 
21002.1(a), 21100(b)(2), 21081.6(b); 14 C.C.R. § 15126.4.(a)(2). Further, the PEIR also must 
identify specific mitigation measures to minimize groundwater supply depletion impacts on 
households on domestic wells. Such measures may include but are not limited to the following: 
 

● a commitment to work proactively to facilitate the connection by such households to 
City water supplies, including by seeking and offering financial assistance and 
waiving and/or reducing fees to make it financially feasible for lower-income 
households to connect; 

● the incorporation of households on domestic wells into City planning for infrastructure 
extension projects serving new development and/or requirements that 
new development which will contribute to the City’s overall water demand pay a fee 
to support the connection of households on domestic wells. 
 

XI. The PEIR Fails to Adequately Analyze or Mitigate the General Plan’s Cumulative  
 Impacts 

An EIR must discuss significant “cumulative impacts.” CEQA Guidelines § 15130(a). 
“Cumulative impacts” are defined as “two or more individual effects which, when considered 
together, are considerable or which compound or increase other environmental impacts.” CEQA 
Guidelines § 15355(a). “[I]ndividual effects may be changes resulting from a single project or a 
number of separate projects.” CEQA Guidelines § 15355(a). A legally adequate “cumulative 
impacts analysis” views a particular project over time and in conjunction with other related past, 
present, and reasonably foreseeable future projects whose impacts might compound or interrelate 
with those of the project at hand. CEQA Guidelines § 15065(a)(3). “Cumulative impacts can 
result from individually minor but collectively significant projects taking place over a period of 
time.” CEQA Guidelines § 15355(b). The cumulative impacts concept recognizes that “[t]he full 
environmental impact of a proposed . . . action cannot be gauged in a vacuum.” Whitman v. 
Board of Supervisors (1979) 88 Cal.App.3d 397, 408. Here, the RPEIR’s analysis of cumulative 
impacts is incomplete, cursory and superficial.  

The CEQA Guidelines provide that an agency can take two approaches to its cumulative 
impacts analysis. It may identify a list of past, present, and probable future projects producing 
related or cumulative impacts or identify a summary of projections contained in an adopted plan 
that describes or evaluates cumulative conditions. CEQA Guidelines § 15130(b)(1). The PEIR 
purports to use both the list of projects approach and the summary of projections approach for 
analyzing cumulative impacts, and the PEIR’s approach varies by impact chapter. RPEIR at 4-3. 
Yet a review of the impact chapters reveals that the PEIR generally fails to disclose which 
approach is being used. In those few instances in which the PEIR states that it is using the list of 
projects approach, it never identifies the projects that are purportedly being evaluated.  

Nor is there any evidentiary support that the PEIR’s cumulative impacts analysis takes 
into account past projects and future projects, as CEQA requires. CEQA Guidelines § 
15065(a)(3). In order for the public and decisionmakers to fully understand which projects have 
and have not been included in the PEIR’s cumulative impacts analysis, the PEIR must first 
explicitly identify the following and then describe how the PEIR’s cumulative impacts analysis 
included this information: 
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● the change in light industrial and heavy industrial land use acreage between 2014 and 
2019; 

● the number of light industrial and heavy industrial projects that were approved between 
2014 and 2019; 

● a description of these 2014-2019 light industrial and heavy industrial projects, including 
the nature of the projects and whether their approval required general plan amendments 
and/or rezonings; 

● an identification of the general plan amendments and/or rezonings to “light industrial” 
and/or “heavy industrial” land uses since 2019; 

● an identification of the light industrial and heavy industrial projects approved since 2019; 

● a list of proposed applications for general plan amendments or rezonings to “light 
industrial” and/or “heavy industrial” land uses; and,  

● a list of proposed applications for light industrial and heavy industrial projects. 

Information regarding this development is critical to understanding the impacts of the 
Project. Since the 2014 General Plan was adopted, the City approved over 2.8 million square feet 
of industrial development, particularly warehouse projects in the South Central area of Fresno, 
including Amazon and Ulta warehouse projects.69 These projects, which were approved with 
minimal notice to the public and little to no mitigation, have had substantial impacts on the 
surrounding community. The RPEIR must analyze the impacts of these projects in combination 
with the development permitted under the General Plan. 

Set forth below are examples of deficiencies within each of the cumulative impacts 
analyses.  

A. Agricultural Resources Impacts 

The RPEIR’s cumulative impacts section pertaining to impacts to agricultural resources 
purports to rely on the summary of projections approach (at 4.2-17), yet we can find no 
indication that the document actually used this approach. Moreover, the RPEIR fails to conduct 
the required cumulative impact analysis. While the RPEIR generally refers to cumulative 
development occurring within the city of Clovis, the county of Fresno, and the county of Madera, 
the RPEIR never actually identifies the nature or amount of the development in these other 

                                                             
69 This figure includes the following developments: three warehouse buildings located at 3455, 3523, and 3611 
South North Pointe Drive, approved pursuant to Development Permit No. 17-175, and consisting of 804,045 square 
feet of industrial warehouse space; an Amazon distribution center also located at 3575 South Orange Avenue, and 
consisting of 856,000 square feet; an Ulta Beauty distribution center located at 850 East Central Avenue, approved 
pursuant to Development Permit No. D-16-150, and consisting of 871,020 square feet, and a warehouse located at 
3608 East East Avenue, approved pursuant to Development Permit, No. P18-03577. These are only a few examples 
of warehouse development approved in this area since the General Plan’s adoption, and we understand that at least 
several other projects have been approved during this time. 
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jurisdictions. Nor does the RPEIR identify the amount of agricultural land that would be 
converted to development within these jurisdictions. In addition, the RPEIR makes no attempt to 
determine how much agricultural land would be lost as a result of the development contemplated 
by the Fresno General Plan, together with the development contemplated by the city of Clovis, 
the county of Fresno, and the county of Madera. Notwithstanding the fact that the RPEIR 
provides no actual analysis, it nonetheless concludes that cumulative impacts to agricultural 
resources would bs be significant and unavoidable. RPEIR at 4.2-18. In further violation of 
CEQA, the EIR fails to provide any mitigation for this significant impact. CEQA Guidelines 
§ 15126.4. Such mitigation should include limits on the conversion of agricultural land, 
requirements for restoration of agricultural lands, and the use of conservation easements to offset 
agricultural land conversions.  

B. Air Quality Impacts 

A thorough evaluation of the General Plan’s cumulative effect on air quality is 
particularly important because the San Joaquin Valley Air Basin is designated as 
“nonattainment” of the ozone, PM10 and PM2.5 state ambient air quality standards. The RPEIR 
purports to assess the General Plan’s cumulative air quality impacts by evaluating development 
within the San Joaquin Valley Air Basin. RPEIR at 4.3-68. However, the RPEIR fails to conduct 
any actual analysis of how buildout of the General Plan, together with other growth in the air 
basin, will affect air quality. Instead, the document offers vague statements such as “[f]uture 
development that may occur with the continued implementation of the approved General Plan 
would contribute criteria pollutants to the area during project construction and operation.” 
RPEIR at 4.3-68. “To facilitate CEQA’s informational role, an EIR must contain facts and 
analysis, not just the agency’s bare conclusions or opinions.” Habitat & Watershed Caretakers v. 
City of Santa Cruz (2013) 213 Cal.App.4th 1277, 1303. At a minimum, the RPEIR could have 
evaluated whether growth from the Fresno General Plan together with growth from the other 
jurisdictions within the San Joaquin Valley Air Basin is consistent with the projections identified 
in the San Joaquin Valley APCD’s air quality plans. 

C. Biological Resources Impacts 

The RPEIR’s discussion of cumulative biological resources fails to disclose whether it 
relies on a summary of projections or a list of projects approach. Regardless, it fails to undertake 
the analysis of cumulative impacts CEQA requires. For example, the RPEIR makes no attempt to 
evaluate the cumulative loss of habitat for special-status species that would result from buildout 
of the General Plan and other development in the area (e.g., development contemplated by city of 
Clovis, the county of Fresno, and the county of Madera). Nor does the RPEIR disclose how 
cumulative development would affect riparian habitat habitats and wetland habitats. The 
document lacks any substantive analysis and instead offers self-evident assertions such as 
“cumulative development near the San Joaquin River corridor could result in potential impacts 
on riparian habitat” and “[t]he conversion of grassland and undeveloped areas to cumulative 
development, within the San Joaquin Valley, may increase effects on protected wetland 
habitats.” RPEIR at 4.4-33 and 4.4-34 (emphasis added). Here too, in direct violation of CEQA, 
the RPEIR fails to provide any specific analysis as to the effect that cumulative development 
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would have on habitat loss for special-status species, or riparian or wetland habitats, yet 
concludes such impacts would be significant. RPEIR at 4.4-33.  

The RPEIR includes a laundry list of mitigation measures (Mitigation Measures BIO-1.1 
through BIO-1.4, Mitigation Measures BIO-2.1 through BIO-2.3, and Mitigation Measures BIO-
3.1 through BIO-3.2) and concludes that cumulative impacts to biological resources would be 
less than significant. But here too, the RPEIR makes no attempt to explain how these mitigation 
measures would reduce the General Plan’s cumulative effects. To conclude, as the RPEIR does, 
that an impact is less than significant, substantial evidence must demonstrate that mitigation 
measures will reduce an impact to a less-than-significant level. Substantial evidence consists of 
“facts, a reasonable presumption predicated on fact, or expert opinion supported by fact,” not 
“argument, speculation, unsubstantiated opinion or narrative.” Pub. Res. Code § 21080(e)(1)-(2).   
Because the RPEIR’s conclusion of insignificance is premised on unsupported assumptions, it 
fails far short of this threshold. 

 
D. Energy Impacts 

 The RPEIR purports to assess the General Plan’s cumulative energy impacts by 
evaluating development within the PG&E service area, which encompasses 70,000 square miles. 
RPEIR at 4.6-36. However, the RPEIR fails to conduct any actual analysis. Instead, the RPEIR 
asserts that development within the General Plan Planning Area would be required to adhere to 
policies in the General Plan and concludes that future development in the Planning Area would 
not contribute to cumulative impacts. RPEIR at 4.6-36. This approach fails. As an initial matter, 
the RPEIR only refers to impacts from the General Plan itself; it makes no attempt to evaluate 
cumulative energy impacts from the General Plan together with cumulative development.  

Second, the RPEIR concludes that the General Plan’s energy impacts would be less than 
significant asserting that the City would comply with General Plan policies. But once again, the 
RPEIR fails to provide the evidentiary support that such policies would effectively reduce 
impacts. For example, the RPEIR refers to one policy—Policy RC-8-b—which, “includes targets 
for reducing residential and non-residential electricity use.” RPEIR at 4.6-36. However, this 
Policy does not actually require that any action be taken. Rather, it calls for the city to “strive” to 
reduce per capita electricity use by developing and implementing incentives and promoting 
alternative energy sources. RPEIR at 4.3-33. A policy calling for the City to strive to reduce 
electricity use is meaningless as it does not provide a firm commitment to take action. Nor does 
the policy include any type of performance standards that would provide concrete criteria for 
success. Thus the RPEIR may not rely on this policy to conclude that the General Plan’s 
cumulative energy impacts would be less than significant.  

Third, the RPEIR’s analysis does not comply with CEQA’s requirement that agencies 
first determine whether cumulative impacts to a resource are significant, and then determine 
whether a project’s impacts are cumulatively considerable (i.e., significant when considered in 
conjunction with other past, present and reasonably foreseeable projects). CEQA Guidelines § 
15064(h)(1). The RPEIR skips the first step and focuses only on the second. This error causes the 
document to underestimate the significance of the Project’s cumulative impacts because it 
focuses on the significance of the Project’s impacts on their own as opposed to considering them 
in the context of the cumulative problem. It is wholly inappropriate to end a cumulative analysis 
on account of a determination that a project’s individual contribution would be less than 
significant. Rather, this should constitute the beginning of the analysis.  
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E. Hydrology and Water Quality Impacts  

The RPEIR’s discussion of cumulative hydrology and groundwater impacts gives the 
impression that it assesses cumulative effects from other projects in the area. RPEIR at 4.10-35. 
Yet, the document never identifies those projects. Consequently, although the RPEIR asserts that 
operations of these (unidentified) other projects would increase impervious surfaces and increase 
stormwater runoff rates, it fails to provide any factual analysis to allow for a determination as to 
whether this runoff would degrade water quality in the area.  

In addition, the RPEIR does not adequately analyze cumulative impacts due to 
groundwater pumping. The RPEIR acknowledges that Kings Subbasin is in overdraft condition 
and that if the City does not continue to implement programs, a significant impact would occur. 
RPEIR at 4.10-36. Yet, the RPEIR never does the hard work of identifying the other projects that 
are contributing to the overdraft condition. Nor does it analyze the specific consequences to the 
Kings Subbasin of this overdraft (e.g., severity of localized cones of depression, the effects of 
changes in groundwater flow direction, the potential for increased concentrations of 
contaminants, and the specific effects of land subsidence). Here too, the RPEIR lists several 
mitigation measures (HYD-2.1, HYD-3.1, HYD-3.2, HYD-3.3, HYD-3.4, and HYD-3.5) and 
concludes that cumulative hydrology and water quality impacts would be less than significant. 
RPEIR at 4.10-36. Yet, the document fails to describe the nature of these measures or explain 
how these measures would protect against overdraft. Therefore, the RPEIR lacks support that the 
measures would reduce impacts to a less than significant level. 

F. Water Supply Impacts  

Similar to the RPEIR’s analysis of cumulative energy impacts, the RPEIR determines 
that the General Plan’s cumulative water supply impacts would be less than significant because 
water supplies would be adequate to serve buildout of the General Plan. The RPEIR fails to even 
mention, let alone identify, water demand from cumulative development and fails to provide any 
information about the adequacy of water supplies in the region, including for domestic well users 
impacted by City and regional groundwater usage. Consequently, the RPEIR lacks support for its 
conclusion that cumulative water supply impacts would be less than significant. 

XII. The EIR Fails to Identify a Reasonable Range of Potentially Feasible Alternatives 
 

An EIR must consider a reasonable range of potentially feasible alternatives that would avoid 
or lessen a project’s potentially significant effects.14 C.C.R. § 15126.6(a).  “The core of an EIR 
is the mitigation and alternatives section.” Watsonville Pilots Association v. City of Watsonville 
(2010), 183 Cal.App.4th 1059, 1089. Alternatives must be able to implement most project 
objectives, though they need not implement all of them. 14 C.C.R. § 15126.6; Mira Mar Mobile 
Community v. City of Oceanside (2004) 119 CA4th 477, 489. The range of alternatives required 
in an EIR are those that are necessary to permit a reasoned choice. 14 C.C.R. § 15126.6(f). The 
scope of alternatives reviewed must be considered in light of the nature of the project, the 
project's impacts, relevant agency policies and other material facts. Rancho Palos Verdes v. City 
Council (1976) 59 Cal. App. 3d 869, 891.  The “purpose of an alternatives analysis is to allow 
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the decision maker to determine whether there is an environmentally superior alternative that 
will meet most of the project’s objectives.” Watsonville Pilots Ass’n, 183 Cal.App.4th at 1089. 

In evaluating only the “No Project Alternative” and the Net Zero Energy Consumption 
Alternative, the City has failed to meet CEQA’s standards for its alternatives analysis.  Courts 
have made clear that the “No Project Alternative” is not in fact an “alternative” pursuant to the 
CEQA Guidelines, since the No Project Alternative by default does not advance the Project’s 
objectives.  The City therefore effectively evaluates only one alternative, the Net Zero Energy 
Consumption Alternative, despite the fact that the Project will guide all development in Fresno 
through 2056 and will have far reaching environmental impacts long beyond that time. For a 
project of this scale and impact, the evaluation of just one alternative is unreasonable.   

Further, the one alternative the City does analyze does not meet CEQA’s requirements 
for a legally adequate alternative. First, the Net Zero Energy Consumption Alternative is not 
feasible or reasonable, because it consists of a requirement with a deadline which has already 
passed – the achievement of net zero energy consumption by both residential and non-residential 
development by 2020. DPEIR, 6.5.1; Pub. Res. Code § 21061.1 (defining “feasible” as “capable 
of being accomplished in a successful manner...”).  Second, the Net Zero Energy Alternative 
fails to reduce or avoid significant environmental effects based on the DPEIR’s own findings.  
The DPEIR finds that the Project would not result in potentially significant impacts related to 
energy or Greenhouse Gas Emissions. DPEIR, 6.5.2. Nevertheless, the DPEIR identified the Net 
Zero Energy Consumption Alternative as the Environmentally Superior Alternative since it “has 
the least impact to the environment because it would result in few impacts related to energy and 
greenhouse gas emissions''. See DPEIR, 6.6. The selection and consideration of the Net Zero 
Energy Consumption Alternative is inconsistent with CEQA, since it will not reduce a significant 
impact, as acknowledged by the City. Thus, the City must identify other alternatives that 
potentially will avoid or lessen a significant effect of the project. 

The City’s failure to analyze a reduced development alternative compounds the 
inadequacy of the DPEIR’s alternatives analysis.  The Net Zero Energy Consumption Alternative 
is explicit that, other than the requirement that all development achieve zero net energy by 2020, 
“[all other components of the approved General Plan would remain in effect.” DPEIR, p. 6-6. 
The alternative specifies that “new development would occur using new development practices,” 
but that “development would still occur consistent with the policies of the approved General 
Plan. DPEIR, p. 6-7. The Net Zero Energy Alternative and therefore the DPEIR’s alternatives 
analysis does not include a reduced development component.  And the RPEIR does not include 
an alternatives analysis, because the City did not modify the DPEIR’s alternatives analysis. 
Moreover, the DPEIR does not consider or propose any changes to its Development Code lessen 
the severity of the impacts of new industrial development, including on vulnerable disadvantaged 
communities and sensitive receptors.  Such changes considered in an alternative could include 
the reduction in the intensity of land use types allowed within certain zone districts or near 
sensitive receptors or the addition of discretionary permit requirements for certain industrial uses 
likely to have significant environmental impacts.   

The City’s failure to include a reduced development alternatives analysis is particularly 
significant, because Leadership Counsel requested that the City consider such an alternative in its 
May 2020 comments. Leadership Counsel May 2020 comments, pp. 3, 4, 21.  Specifically, the 
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letter requested that the City analyze alternatives to industrial land use designations avoid and 
minimize significant environmental and public health impacts on South Fresno neighborhoods. 
Leadership Counsel even included a map as an attachment to its letter that provided sample 
alternative land use designations in South Fresno which would achieve this objective.70  The 
City’s preparation and consideration of such an alternative would be consistent with guidance by 
the Attorney General Xavier Becerra’s encouraging proactive planning to avoid conflicts 
between industrial districts and residential communities. “Land use designation and zoning 
decisions should channel development into appropriate areas,” including away from sensitive 
receptors. Attorney General Xavier Becerra, Stat of California Department of Justice, Warehouse 
Projects: Best Practices and Mitigation Measures to Comply with the California Environmental 
Quality Act, p. 3.71 

An EIR is required to consider those alternatives that will “attain most of the basic 
objectives” while avoiding or substantially reducing the environmental impacts of the project.  A 
reduced development alternative may be required where it is capable of avoiding or substantially 
lessening any significant effects of the project,” even if it “would impede to some degree the 
attainment of the project objectives. Watsonville Pilots Assn. v. City of Watsonville (2010) 183 
Cal.App.4th 1058, 1088-1089 (General Plan EIR was inadequate where it failed to consider a 
reduced development alternative that would have met most general plan objectives and would 
have reduced environmental impacts attributable primarily to growth itself). A reduced 
development alternative which replaces heavy industrial land use designations with less 
intensive, non-industrial designations with land use designations that meet community needs 
directly surrounding existing residential and other sensitive neighborhood uses would achieve 
the CEQA requirement that alternatives considered avoid or substantially reduce the project’s 
significant environmental impacts. In particular, the enactment of buffers between residential 
neighborhoods and industrial development could substantially reduce a variety of significant 
impacts identified in the DPEIR, including but not limited to aesthetic, light, noise, air pollution, 
public health, traffic, and greenhouse gas emissions, among others.  Importantly, such a reduced 
development alternative would reduce health impacts on vulnerable populations in pollution-
burdened South Fresno neighborhoods who would be subjected to fewer environmental impacts. 

Additionally, a reduced development alternative that creates buffer zones around 
sensitive land uses while leaving remaining industrial land use designations in place would 
achieve all of the Project’s goals and objectives and further many of them more than the General 
Plan with its existing land use designations. Among the General Plan’s seventeen goals, some of 
the goals that this alternative would actively further include the following (discussion by author 
is in italics): 

Goal 3. Emphasize conservation, successful adaptation to climate and changing  
resource conditions, and performance effectiveness in the use of energy,  

                                                             
70 That map is available on the City’s webpage for the South Central Specific Plan at the following link: 
https://www.fresno.gov/darm/wp-content/uploads/sites/10/2020/06/Community-Revision-Map.pdf, accessed on 
May 10, 2021. 
71 Available at https://oag.ca.gov/sites/all/files/agweb/pdfs/environment/warehouse-best-practices.pdf, access on 
May 8, 2021. 
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water, land, buildings, natural resources, and fiscal resources required for  
the longterm sustainability of Fresno. (General Plan, p. 1-6) 
 
Creating buffer zones between residences and other sensitive land uses  
will stabilize neighborhoods and promote their long-term sustainability by  
reducing adverse impacts from industrial land uses. By preserving the 
quality and long-term viability of existing housing, the alternative 
promotes resource conservation. The alternative also supports climate 
adaptation by reducing heat impacts from large warehouse and industrial 
development on sensitive land uses. 
 

Goal 4.  Emphasize achieving healthy air quality and reduced greenhouse gas 
emissions. (General Plan, p. 1-6) 

 The RPEIR acknowledges that industrial development is a leading source 
of air pollution in Fresno.  By reducing the scale of planned industrial 
development, the alternative promotes the achievement of both healthy air 
quality and reduced GHG emissions. 

Goal 6.  Protect, preserve, and enhance natural, historic, and cultural resources.  

[This includes both designated historic structures and neighborhoods, but 
also “urban artifacts” and neighborhoods that create the character of 
Fresno. (General Plan, p. 1-6) 

The General Plan currently designates entire neighborhoods and unique 
and culturally-important places of worship for industrial development.  A 
few examples include the disadvantaged unincorporated community of 
Daleville, neighborhoods on East Central Avenue and East Malaga 
Avenue, the Sikh Gurdwaras Nanaksar Sahib, and the Thai Buddhist 
Temple Wat Brahmacariyakaram, all located in South Central Fresno.  By 
planning for the elimination of these places, the General Plan undermines 
Goal 6. The reduced development alternative proposed by Leadership 
Counsel, on the other hand, would actively promote this goal. 

Goal 8.  Develop Complete Neighborhoods and districts with an efficient and  
diverse mix of residential densities, building types, and affordability  
which are designed to be healthy, attractive, and centered by schools,  
parks, and public and commercial services to provide a sense of place and  
that provide as many services as possible within walking distance. 
(General Plan, p. 1-6) 
 
The land use map proposed by Leadership Counsel replaces industrial 
land use designations around sensitive uses with commercial and office 
space. These designations respond to resident priorities articulated at 
workshops held by the City for the development of the South Central 
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Specific Plan, where residents requested that the City plan for uses to 
meet basic community needs, including fresh food, retail, health services, 
and green space.  These land use types would also meet the needs of the 
thousands of workers already employed within the SCSP area, allowing 
both residents and workers to meet day-to-day needs without reliance on 
car travel. 

Goal 9. Promote a city of healthy communities and improve quality of life in 
established neighborhoods. (General Plan, p. 1-6) 

 The further concentration of industrial land uses in and around South 
Fresno neighborhoods, as proposed by the General Plan, will undermine 
public health and quality of life in neighborhoods which bare the brunt of 
their environmental impacts. Alternatively, a reduced development 
alternative with buffer zones which facilitate commercial, retail, health 
care and other establishments that meet community needs promotes 
healthy communities and would improve quality of life in South Fresno 
neighborhoods which lack basic services and amenities.   

Goal 11. Emphasize and plan for all modes of travel on local and Major Streets in 
Fresno. [Facilitate travel by walking, biking, transit, and motor vehicle 
with interconnected and linked neighborhoods, districts,...shopping centers 
and other service centers...] (General Plan, p. 1-7) 

Planning for neighborhood-serving land uses in South Fresno residential 
areas will reduce residents’ dependence on travel by car. By 
redesignating industrial land use designations around sensitive uses, it 
will also promote walking and biking by reducing truck traffic in the area 
and improving pedestrian and cyclist safety. 

Goal 13.  Emphasize the City as a role model for good growth management  
planning,...effective urban development policies, environmental qualities, 
and a strong economy... 
 

  By balancing industrial growth with the safeguarding of existing  
residential communities and cultural resources, the alternative would  
advance Goal 13. 
 

 Goal 16. Protect and improve public health and safety. 
 
 Goal 17. Recognize, respect, and plan for Fresno’s cultural, social, and ethnic  

diversity, and foster an informed and engaged citizenry. 
 
South Fresno neighborhoods which the General Plan designates for 
industrial development are disproportionately comprised of Latino, Black, 
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Asian American residents, households which speak languages other than 
English, and immigrants compared to the City as a whole. A reduced 
development alternative which plans for the continuation of these 
neighborhoods, not their elimination, and for the basic resources they 
need to thrive better aligns with Goal 17’s directive that the City 
“[r]ecgonize, respect, and plan for Fresno’s cultural, social, and ethnic 
diversity”. 

In addition, a reduced development alternative that creates buffer zones while still 
including significant industrial land use designation aligns with Goal 1 (“Increase opportunity, 
economic development, business, and job creation) by creating a range of job development 
opportunities with industrial employers as well as commercial, retail and other employers which 
could serve both community and industrial worker needs.  Furthermore, a land use redesignation 
alternative is clearly feasible as it can be accomplished through the City’s legal authority to do 
so.72  

Finally, the PEIR fails to “identify any alternatives that were considered by the lead 
agency but were rejected as infeasible during the scoping process and briefly explain the reasons 
underlying the lead agency's determination” as required by Section 15126.6(c). The only 
explanation the City provided for selecting only two alternatives is that “given the set of specific 
changes that the project is proposing for the approved General Plan, a reasonable range of 
alternatives is limited''. See DPEIR, 6.2. As explained elsewhere in this letter, an accurate 
description of the Project includes the General Plan and the entire duration of its implementation, 
not only the revisions to the General Plan to which the City wishes to limit its environmental 
review. Regardless, the DPEIR’s explanation neither discloses whether other alternatives were in 
fact considered, such as the reduced development alternative proposed in Leadership Counsel’s 
May 2020 comments, or why the specific changes of the project limit the alternatives.  

As such, the City must revise and recirculate the DPEIR to comply with CEQA’s 
requirements for its selection and analysis of project alternatives.   

 
XIII. The FPEIR’s And General Plan are Inconsistent with Civil Rights Laws 

 
As noted in all previous correspondence on the matter, the FPEIR’s deficiencies violate 

state and federal fair housing and civil rights laws which prohibit the City from engaging in 
actions and omissions that disproportionately adversely impact residents and/or their housing 
opportunities on the basis of race, color, country of origin, and other protected characteristics and 
that require the City to affirmatively further fair housing and not act inconsistently with that 
duty. Cal. Gov. Code §§ 12900, et. seq., 11135, 65008, 8899.50; 42 U.S.C. § 2000d, et seq., 
3601, et seq., 5304(b)(2)&(s)(7B), & 12075), and other applicable law. These deficiencies 
include the FPEIR’s failure to acknowledge and fully analyze impacts which uniquely, acutely, 
and / or disproportionately burden lower income communities of color and non-English speaking 
                                                             
72 Our proposed alternatives would not constitute a “taking” pursuant to U.S. Constitutional law, an issue the City 
has raised in the past. The land use map we have proposed includes re-designation of certain land in the SIPA from 
industrial to commercial and office space uses, which allow parcels to retain at least some economic value. 
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populations; the FPEIR’s failure to analyze project alternatives that would reduce or eliminate 
impacts that disproportionately impact lower income communities of color and non-English 
speaking populations; and the RPEIR’s failure to identify and include adequate mitigation 
measures for the same.  Thus, the FPEIR not only violates CEQA but results in violations of 
state and federal fair housing and civil rights laws which require the City to both avoid 
discrimination and to affirmatively further fair housing. 

 
XIV.  The City Fails to Adequately Respond to Public Comments Regarding the FPEIR’s  
 Deficiencies  
 

The City fails to correct the FPEIR’s deficiencies in response to public comments.  In 
July 2021, the City published its Response to Comments (RTC) regarding our comments above 
as well as comments received from several public agencies including the San Joaquin Valley Air 
Quality Management District, the Department of Transportation, and Fresno Irrigation District. 
The City refuses to make any substantive changes to the FPEIR in response to the public 
comments. RTC 1-1. 

The City’s refusal to revise the FPEIR in response to our comments and agencies’ 
comments is improper. The City contends that the City is not required to evaluate mitigation 
measures for the significant impacts of the General Plan’s implementation because such review 
would be “premature.” RTC 3-36. Specifically, although the FPEIR identifies significant 
environmental impacts, the City asserts that “analysis or prescription of mitigation measures 
would be premature in advance of knowing the details of a specific future project.” Id.  The City 
is incorrect.  The use of a programmatic EIR does not obviate the need for the City to 
“adequately analyz[e] reasonably foreseeable significant environmental effects of the project and 
does not justify deferring such analysis to a later tier EIR or negative declaration.” 14 C.C.R. § 
15152. Furthermore, the City’s reliance on the Northpointe Settlement Agreement to assert that 
the General Plan’s impacts are already being mitigated is misplaced.  The Settlement 
Agreement— which addresses a specific project in South Fresno—does not obviate the City’s 
duty to evaluate and adopt feasible mitigation measures for the General Plan’s significant 
impacts in the FPEIR.   
 The City similarly refuses to revise the FPEIR in response to the San Joaquin Valley Air 
Quality Management District’s (District) comments.  The District implores the City to adopt 
feasible mitigation measures to ensure that the development envisioned under the General Plan 
does not further degrade Fresno’s poor air quality.  See, e.g., RTC 3-17 & 3-18 .  For example, 
the District asks the City to include mitigation measures in the FPEIR for future projects such as 
requiring low-emissions construction equipment, heavy-duty trucks, and charbroilers.  Id. at 
Sections B2-7 and B2-8.  However, the City declines to include these mitigation measures 
without adequate explanation of why they are not feasible.  The City merely suggests that future 
specific projects will undergo CEQA review.  But, again, this does not relieve the City of its 
legal duty to include discussion of feasible mitigation measures in the FPEIR. 
 
XV. Conclusion 
 
 For the foregoing reasons, we request that the City revise the FPEIR to correct the errors 
identified in this letter and recirculate the revised PEIR for public review and comment.  The 
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revised PEIR must thoroughly review the impacts from the entire lifetime of the General Plan 
and Development Code and consider all feasible mitigation measures and a reasonable range of 
alternatives to avoid and mitigate those impacts.  In addition, we request that the City revise its 
GHG Reduction Plan to indicate that it does not meet the requirements for CEQA streamlining. 
 Please contact Ashley Werner at awerner@leadershipcounsel.org or (415) 686-1368 if 
you would like to set up a time to discuss these comments. 
  
Sincerely, 
  

       
 
Ashley Werner    Lucas Williams 
Directing Attorney    Visiting Associate Professor of Law /Staff Attorney 
Leadership Counsel for   Golden Gate University   
Justice Accountability    Environmental Law and Justice Clinic 
 
 
cc: Mayor Jerry Dyer 

Councilmember Esmeralda Soria, District 1 
Councilmember Mike Karbassi, District 2 
Councilmember Miguel Arias, District 3,  
Councilmember Tyler Maxwell, District 4 
City Council President Luis Chavez, District 5 
Councilmember Gary Bredefeld, District 6 
City Council Vice-President Nelson Esparza, District 7 

 Jennifer Clark, AICP, Director, Development and Resources Management Department 
Tommy Esqueda, City Manager 
Terry Hirschfield, Principle, Orange Center Elementary School 
Samir Sheikh, Executive Director/APCO, San Joaquin Valley Air Pollution Control 
District 
Scott Lichtig, Deputy Attorney General, California Department of Justice 
Rob Swanson, Deputy Attorney General, California Department of Justice 
Chanell Fletcher, Deputy Officer for Environmental Justice, CARB 
Deldi Reyes, Director of the Office of Community Air Protection, CARB 
Brian Moore, CARB 
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ATTACHMENTS 
 
Attachment 1: Leadership Counsel and Golden Gate University Comments 
   on City of Fresno General Plan FPEIR and GGRP, dated August 3, 2021 
 
Attachment 2: Leadership Counsel and Golden Gate University Comments 
   on City of Fresno General Plan RPEIR and GGRP, dated May 20, 2021 
 
Attachment 3: Shute, Mihaly, and Weinberger Comments on the City of Fresno General  

Plan FPEIR and GGRP, dated August 19, 2020 
 

Attachment 4: Leadership Counsel Comments on City of Fresno General Plan DPEIR  
   and GGRP, dated May 5, 2020 
 
Attachment 5: Declaration of Katie Taylor in Support of South Fresno Community  
   Alliance’s Comments on the City of Fresno’s General Plan FPEIR, dated  
   September 13, 2021 
 
Attachment 6: Declaration of Terry Hirschfield in Support of South Fresno Community  
   Alliance’s Comments on the City of Fresno’s General Plan FPEIR, dated  
   September 14, 2021 
 
Attachment 7: Neal Liddicoat, Griffin Cover Transportation Consulting, PLLC,  

Comments on FPEIR, Fresno General Plan, dated August 7, 2020 
 
Attachment 8:  Neal Liddicoat, MRO Engineers, Review of Transportation and Traffic  

Analysis, DMEIR, General Plan and Development Code Update dated  
September 10, 2014 

 
Attachment 9: Neal Liddicoat, Griffin Cover Transportation Consulting, PLLC,  

Comments on Recirculated Public Review DPEIR, Fresno General Plan,  
dated May 7, 2021 

 
Attachment 10: Haseeb Qureshi, Urban Crossroads, Inc., Northpointe Building 31 Trip  

Generation and Impact Assessment 
 
Attachment 11: Fresno CalEnviroScreen 3.0 Results 
 
Attachment 12: CalEnviroScreen 3.0 Excel Results (Abridged) 
 
Attachment 13: American Lung Associate, State of the Air 2021  
    
Attachment 14: South Central Neighbors United v. City of Fresno, et al. (2018), Petition  

for Writ of Mandate 
 
Attachment 15: Seth Shonkoff, et al, The Climate Gap: Environmental health and equity  



                      
City Council 
September 14, 2021 
Page 81 of 81 
     

 

implications of climate change and mitigation policies in California - a  
review of the literature 2011 

 
Attachment 16: Chandrakala Ganesh, PhD, et al., Climate Change, Public Health, and  

Policy: A California Case Study, AJPH Policy, 2017 
 
Attachment 17: Shute, Mihaly, and Weinberger Comments on the Draft MEIR for the  

Draft General Plan and Development Code Update for the City of Fresno,  
dated October 8, 2014 

 


